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1.
INTRODUCTION
Welcome to the second day of the 1998 IMC Professional Indemnity Insurance Conference. 

My talk this morning is on issues arising out of claims management.  I hope to be able to convince you of the importance of an understanding of such issues when agreeing the policy wording and when writing the risk as well as in handling the claims.  In my allotted time I propose to cover the following topics: 

Notification 

· claims/circumstances

· the laundry list 

· to appropriate layers/leading underwriters

· the role of the broker

· issues on policy wording and assessing risk of future claims. 


Insurers’ Duties following notification

· cf. US position - obligation to defend 

· burden on insured 

· election to defend - primary insurers 

· excess layer insurers 

· assessing risk of costs in addition. 

Conflict with Insured 

· policy coverage 

· the insured’s interest 

· QC clause 

Representation 

· of insurers and insured 

· conflict with insured 

· control and management 

The role of the underwriter 

· assessment of risk of laundry list future claims 
                                    costs in addition

· material misrepresentation/non-disclosure 

Recovery actions 

· rights of subrogation

· distribution of recovery 

2.
NOTIFICATION OF CLAIM OR LOSS 

2.1
Claims Made Policies 

Professional indemnity policies are invariably claims made policies.  As such the notification clause assumes significant importance and can affect the question of whether cover is afforded by the policy in question.  It is the practice now to head all such policies “THIS IS A CLAIMS MADE POLICY”.  By itself that heading does not make clear the limitation to the scope of cover.  To the layman the heading does not identify whether it covers claims made against the insured, but not advised to underwriters, or claims made against policy, regardless of when the claim was made against the insured. 

An example of a clause making clear the intended effect of the limitation is:  

 “The assured shall as a condition precedent to their right to be indemnified under this policy give to the insurers immediate written notice of

(i)
any claim made against the insured 

(ii)
any loss discovered by the insured ...” 

Where, as in that example, the clause is expressed to be a condition precedent to the insurers’ liability any breach by the insured, however trivial, would entitle the insurers to refuse indemnity for the particular claim - the insurers need show no prejudice - Pioneer Concrete (UK) Limited v N.E.M. G.I.A. Limited (1985). 

If the clause is not expressed to be a condition precedent then the insurers’ remedy for breach will be damages and it will be a question of whether he can show that he has suffered any loss or prejudice by reason of the delay in the notification.  

The scope of a claims made clause can be restricted further by a retroactive exclusion clause whereby the policy does not afford indemnity in respect of any claim against the assured by reason of any negligent act, error or omission committed prior to a specified date.

2.2
Circumstances

Professional indemnity policies normally provide for notification of circumstances likely to give rise to a claim.  The wording of the clauses requiring notification of circumstances vary.  They may give to the insured a discretion to notify circumstances likely to give rise to a claim during the policy period or they may impose an obligation upon the insured.

There is often a deeming provision:  

“Any claim or loss to which that circumstance has given rise which is subsequently made or sustained after the expiration of the period specified in the Schedule shall be deemed for the purposes of this policy to have been made during the subsistence hereof.” 

Hamptons v Field 1997 held that the effect of the deeming clause is that where there has been a circumstance notified under year 1 but the claim did not materialise until year 2 or subsequently the claim is deemed to have been made during the policy year 1.  

The deeming provision may appear to allow the insured the right to elect which policy year a claim can be made.  The insured, however, can be caught if there is only a notification of claims provision in the policy.  If he fails to notify circumstances likely to give rise to a claim at renewal he would arguably be in breach of his duty of utmost good faith.  But, if he notifies such circumstances he may afford to the insurers the right to exclude the potential claim from the new policy.  

2.3
The Laundry List 

Many of you may be familiar with the “laundry list” style of notification of circumstances that has been adopted by certain insured.  I have been asked by underwriters whether such notifications are valid and if so - how do they assess the risk of future claims?  Hamptons v Field was a case in point; the surveyors notified to their insurers all valuations which a certain employee had undertaken for a certain building society.  The insured contended that the notification thus made was a general notification in respect of all of the employee’s fraudulent activities and they could recover in respect of claims made by another lender.  The Court construed the laundry list notification narrowly and as the insured had not in his list made reference to any suspicion of misconduct in respect of any other lender than the first named, the insured’s claim failed.  

Some insureds provide lists of circumstances which are without limiting facts.  Although the Court will construe these narrowly, if they are sufficiently broad to encompass the claim ultimately made against the insured, it would be difficult for a Court to find that those were not included in the circumstances which were likely to give rise to the very claim now made.  Ultimately it will be a question of fact for the Judge to determine what circumstances were in fact known to the insured which were the subject of the notification.  

Although disliked, it is not open to insurers to simply reject these lists.  The better course may be for insurers to seek further and better particulars as to what the insured is seeking to identify as a circumstance likely to give rise to a claim and thus narrow the scope of the notification.

2.4
To whom should the Notification be Given?  

In general notification should be made to each insurer subscribing the policy, or, as is common for professional indemnity cover, the policies.  Insurers contract with several liability so that a placement is in fact a bundle of contracts of insurance containing separate conditions, each of which must be complied with for each insurer.  If the excess layer policies adopt the same wording as the primary in respect of notification of claims which requires all claims to be notified, then, all claims should properly be notified to all insurers on all layers, both primary and excess.  The excess policy wording may, however, be different from the primary and require notification of claims only that will impact on that layer, ie above a certain limit.  Consideration should in those circumstances be given as to whether a claim could develop and affect that layer.  If the limit of indemnity is costs inclusive account should be taken of the estimate of costs in evaluating the claim for the purpose of notification. 

In practice arrangements are often made for notification to be given to two or three leading or binding underwriters on behalf of the entire market.  Sometimes, however, there is an assumption that such an agreement exists because there is a leading underwriter’s agreement in respect of acceptance of alterations, amendments or extensions to the terms of cover by the leading underwriters only.  The leading underwriter’s agreement may be silent as to the authority of the binding underwriters to receive notification of claims.  Notification of the claim to the leader would not then be binding on all.  Arguments may be raised of market practice, but given the almost impossibility of proving the existence of an invariable market practice, an insured would be unwise to rely solely on that as effective notification. 

Policies can provide for a nominated representative to receive notification of claims, for example, loss adjusters or named solicitors acting as insurers’ representatives.  Where the policy specifies the office or the person to whom the notification must be made then notification is only effected if made to that party - see Brook v Trafalgar Insurance Company (1946).

If there is no nominated person, following Mahli v Abbey Life Assurance Co (1994) the information must be given to the person authorised to receive the information.  Passing of claims information to the claims department would not (as were the facts of that case) be sufficient notification to the underwriter for the purpose of disclosure at the time of placing the risk and presumably therefore a similar argument could be taken by an insurer if the claim was not properly notified.  Whether that argument would prevail would, I suspect, depend upon the facts.

2.5
Consequences of these Notification Points
It is usually the broker who assumes the responsibility for ensuring that the notification is made to the right party.  Notification to the broker, however, is not notification to the insurer; the broker is the agent of the insured.  The broker will, however, have a responsibility to ensure that he ascertains the relevant terms of the policy relating to notification.  He will usually be the party responsible for determining whether there should be notification only to binding underwriters or all insurers or insurers on only certain layers.  For those concerned in brokers’ professional indemnity cover this is a potential area of exposure if broker fails to notify upper layer insurers in respect of claims which impact upon that layer.  


Those responsible for the drafting of the policy wording for insurers may also wish to consider ensuring that there is no ambiguity that the policy will be applied as a claims made policy and that it is a condition precedent to the insured’s right to indemnity that notice is given.  In the example that I quoted above I referred to the requirement that insurers are given “immediate” written notice.  That in itself has brought an element of uncertainty.  Would there be a breach if a claim was made against the insured by service of a Writ on a Friday at 4.30, but notice was only given the following Monday?  Technically, that is not immediate but the Courts have construed “immediately” as “as soon as practicable”.  Alternatively, to avoid any doubt the insurer may wish to provide for the notice to be given within a specified number of working days.  


Without making the notification a condition precedent to the liability breach by the insured will only entitle the insurers to seek to recover damages if they can show that they have in fact been prejudiced.  The defence being conducted in a way which insurers would not have chosen does not necessarily mean that they will demonstrate prejudice. 


In respect of notification of circumstances, if an insurer requires that it shall be obligatory that all circumstances are so notified in order that he can be kept fully informed of the insured’s potential exposure to claims then the policy wording must be drafted accordingly.  Where the notification is within the insured’s discretion, then failure to notify at renewal may give rise to an insurer’s right to avoid the policy if he can establish that the non-disclosure of such a circumstance was material and that he was induced by that non-disclosure (of which more later).  The insurer may, however, not wish to avail himself of such draconian remedies (and lose the insured’s business) but would have preferred to have been aware of the circumstances when he was assessing the appropriate premium.  


It is in all parties’ interests, but particularly the broker’s to ensure that there is clarity as to who should be notified in respect of which claim.  It is obviously administratively easier for all concerned if one representative is nominated to receive claims, but where there are layers of insurance placed it is often the case that some participants on some layers require notification of all claims whilst others do not.  These issues can be addressed in a policy wording. 


Some of these notification matters are relevant to the question of assessment of the risk and in particular the determination of the appropriate premium.  If, for example, a laundry list notification has been given of a large number of circumstances the underwriter may wish to know what are the prospects of a claim arising from such a list.  In order to be able to determine that fact the underwriter will need to know more about the facts which are in fact being notified in the laundry list and the circumstances behind this notification.  Once a notification has been made, it is a matter of fact.  It is not for the underwriter simply to seek to reject the notice.  He would thus expose himself to a very broad and general notification having been made.  It is therefore in the insurer’s interest to seek further and better particulars in any event.  


Where costs are in addition to the limit of cover insurers, primary insurers in particular, will need to ensure that they have assessed the insured’s or the insured’s professional profile in respect of claims.  Is this a profession which attracts a large number of unmeritorious claims warranting robust defences, the costs and expenses of which would be covered under the policy as an additional coverage, or do they tend only to attract serious claims?  I refer below to this phenomenon in more detail.  At this juncture I merely mention it as a notification or claims issue which impacts upon the underwriting decision. 

3.
INSURERS’ DUTIES FOLLOWING NOTIFICATION 

The first task for the insurer upon receipt of notification of the claim is to consider the question of policy coverage.  Pending determination of this issue the insurer is best advised to reserve his rights generally in order to avoid any step he might take being construed as a waiver of any rights.  I will turn to this issue again both in respect of conflict with the insured and the role of the underwriter. 

Assuming that the insurer determines that cover is afforded under the policy, what next is he obliged to do?  In the US there is a duty to defend, breach of which can render the insurer liable to a claim of bad faith in which punitive damages may be sought.  The position in the UK is very different.  In Sprung v Royal Insurance (UK) (1996) the Court of Appeal held that although an insurer is obliged to deal with a claim in reasonable time, a wrongful denial of the claim does not afford the insured the right to seek consequential loss damages if the insured, through his own financial circumstances, does not proceed with a claim against the insurers to recover the indemnity under the policy.  Whereas in The Italia Express No.2 (1992) Hirst J. accepted that as soon as the loss occurred there is an immediate right of action by an insured against an insurer - there was thus concomitantly no separate breach to found a claim for damages for consequential loss if insurers failed to respond immediately to a demand for payment.  The remedy for late payment is interest.  

Despite these findings the Court of Appeal granted leave to appeal in Pride Valley Foods Limited v Independent Insurance Co Ltd (1997) against the decision of Parker J striking out a claim for consequential damages by an insured.  

The obligations under the majority of professional indemnity policies issued in this country are for the insurers to indemnify the insured in respect of claims made against the insured.  The primary burden to defend is upon the insured.  The general conditions normally include a provision that:  

“The insured shall not admit liability for, or settle any claim or incur any costs or expenses in connection therewith, without the written consent of the insurers who shall be entitled at any time to take over and conduct in the name of the insured the defence or the settlement of any claim.” 

The insurers thus have the right to elect to conduct the defence.  On the basis of the above clause they would be entitled to impose upon the insured their choice of legal representative, although unless this was a condition precedent the insurers may be unable to resist the lawyer nominated by the insured if it were reasonable.  

Under such a clause the insured’s right to recover costs and expenses incurred in respect of the claim would only be recoverable if incurred with the written consent of the insurer.  The insurer would not, however, be able to hide behind unreasonable delay in provision of such written consent.  If such a term is expressed as a condition precedent then the insurer will clearly be in a much stronger (if not absolute) position to deny liability for costs and expenses incurred by the insured without seeking insurers’ prior consent. 

The conditions of the policy usually impose a burden upon the insured to provide all necessary information relating to a claim to the insurers.  Indeed the insured is best advised to act at all times as the prudent uninsured until the insurer effects his election to take over the conduct of the defence.  

Where  insurers elect to conduct the defence (as is the usual case) the initial burden in respect of the costs and expenses of the claim will fall to the primary insurers where the claim falls under the terms of the policy unless there is a specific provision for sharing with excess layers in respect of claims which impact on higher layers.  The excess solicitors’ indemnity insurance policy wording provides for excess layers to pay a proportion of costs or expenses, but that liability is dependent upon underlying insurers invoking their right under the primary policy to pay the limit of indemnity.  

In such event under the terms of the usual clause the primary or underlying insurers are liable only for the costs incurred up to the tendering of the limits of indemnity.  Absent any such provision, whilst the primary insurers continue to defend they therefore retain a liability for all the costs and expenses.  If the policy is costs inclusive then increasing costs will simply erode the primary layer, and if a significant case, can do so to exhaustion of the limit of that layer.  

The impact of costs and expenses if in addition to sums insured is material to the assessment of the risk.  Defence costs are a significant factor, particularly where the insured practices in a field that is the subject of numerous claims, but with a very low success rate.  Doctors and hospitals fall into that category: only 17% of medical negligence claims result in a settlement of more than £50.  The costs incurred in defending 83% of these claims is well in excess of £50 per claim!  The underwriter needs therefore to be familiar with the claims profile (past and projected) in order to assess this element of risk. 

Under the solicitors excess policy there is the following specific provision:

“Liability to pay under this policy shall not attach unless and until the underlying insurance shall have paid or have admitted liability for or have been held liable to pay the full amount of its indemnity.” 

The effect of such a clause is that the excess layer insurers do not have to respond to a claim unless there is a finding of liability.  But the excess layer would nevertheless be liable even if the underlying insurers were unable to meet the claim providing that had been held liable.  The insured arguably would have to prove a claim for recovery against the underlying insurers before they could recover from upper layers.  Without such a clause excess insurers would be liable under the terms and conditions and limits of their policy even if the primary and had not tendered limits (e.g. if they were insolvent).

What if the underlying insurer agrees to a settlement of the third party claim against the insured but that settlement encroaches on the excess layer?

There is very little English case law on the precise nature of the duties between primary and excess layer insurers.  Although there would be no contractual nexus between the two sets of insurers (save for any specific binding authority agreement) the relationship between them is sufficiently close and with the knowledge of and the fact of reliance to satisfy the tests to create duties of care. No doubt the numerous US authorities which support the argument that primary insurers owe a duty of care to excess layer insurers would be sought to be used persuasively. 

4.
CONFLICT WITH THE INSURED 

4.1
Policy Coverage 


The first area of potential conflict between an insured and an insurer is, of course, the question of whether cover is afforded by the policy in respect of the claim made.  Cover may be denied either by reason of insurers avoiding the policy for reasons of material misrepresentation or non-disclosure at the time of making the contract of insurance, or for breach of warranty.  Cover in respect of the claim may be denied either because the claim falls outside the scope of the Insuring Clause or by reason of an application of a condition precedent.  Cover may not apply in other instances, e.g. application of aggregate limits or because the claim falls within the deductible.  In any event these are issues which must be considered immediately by the insurer.  If he is to retain any right to argue that the policy does not afford cover he must ensure that he takes no step which could be construed either as ratification of the policy, waiver of a right to avoid, or an act which estops the insurer from relying upon a term or condition of the policy in order to deny cover in respect of the claim.  


The claim may, however, have been notified at the time when a Writ has been issued and time is therefore limited.  The insurers must make clear to the insured that if they are taking steps which protect the insured’s position they are without prejudice to the insurer’s rights under the policy which should be specifically reserved.  


I refer below to specific issues which arise in respect of the retainer of any legal representation, but this is a matter which must be at the forefront of insurers’ minds when, for example, they make any interim payment or agree to the appointment of any expert to act on behalf of the insured.  

4.2
The Insured’s Retained Interest

The insured retains an interest in the conduct of the litigation even when taken over by insurers, not only in respect of their deductible but also so far as their professional reputation is concerned.  The insured may have a different perspective.  Conflict can arise between the insurers and the insured - one may be anxious to settle, the other determined to protect their professional reputation.  Most professional indemnity policies include a QC clause in an attempt to resolve such a conflict.  


An example of such a clause is:  


“Nevertheless the insured shall not be required to contest any legal proceedings unless a Queen’s Counsel (to be mutually agreed upon by the insured and the insurers) shall advise such proceedings should be contested.” 


The clause was considered in West Wake Price v Ching 1956.  Until there has been a determination of whether a claim falls within the policy the QC clause cannot be invoked.  


The difficulty in this clause is its lack of effectiveness.  Invariably it is not until very close to trial that such a conflict arises, when there is insufficient time for a QC to be able to provide the necessary opinion.


For that reason there is often an additional clause which provides that if the insured refuses to consent to a settlement which has been recommended by the insurers and the insured elects to continue the legal proceedings then in those circumstances the insurers’ liability for the claim will not exceed the amount for which the claim could have been settled and the costs and expenses incurred up to the date of such refusal.  This is a useful clause, in focusing the insured’s attention on the commercial realities of a case where his own exposure is limited.

5.
LEGAL REPRESENTATION 

If upon notification of a claim there would appear to be questions of policy coverage insurers often retain their own solicitors to advise on that issue.  Those solicitors are at that time acting only for the insurers.  They cannot concurrently act for the insured, and protect their position in respect of any proceedings, without waiver of the insurers’ rights unless there has been a clear agreement from the insured that with recognition of the potential conflict those solicitors can continue to investigate the claim on behalf of insurers and advise on policy coverage.  The insured must fully understand the potential conflict of interests and accept that the solicitors may advise against their interests on the issue of coverage.  The solicitor cannot, of course, advise on policy coverage to both parties where there is a conflict - unless he receives specific instructions from both to do so.  If there is no such clear agreement then upon the solicitor acting or taking any step on behalf of the insured they will be acting on the insured’s behalf in respect of the common interest with the insurer it would not be appropriate to advise the insurer on questions of policy coverage.  

It is often the practice in this country that once coverage issues have been dealt with to the satisfaction of both parties, one firm of solicitors will represent the common interests of both the insured and the insurer.  What if during the course of the conduct of the litigation the solicitor acting for both insurer and insured discovers facts which would entitle the insurer to avoid the cover or liability in respect of the claim?  The solicitor is therefore in a conflict of interest.  I believe the best answer is the solicitor should, with the knowledge of the insured, write to insurers advising that he/she considers circumstances have arisen which may affect insurers’ rights under the policy and suggest the insurers seek independent advice.  The solicitors would be acting in breach of their duty to the insured to advise the insurers contrary to the interests of the insured.

Who is responsible for giving the instructions to the solicitor?  In Groom v Crocker (1939) the duality of the role was recognised:  

“The whole object and usefulness of these provisions would be defeated if the assured were to be entitled to interfere with the conduct of proceedings ... The assured in my opinion is not entitled to complain of anything done by the solicitor upon the instructions ... of the insurers, provided it falls within the class of things which insurers are, as between themselves and the assured, entitled to do under the terms of the policy.” 

The insured nevertheless retains his interest in respect of his deductible and the solicitor must take instructions from the insured in respect of his interest as well as the insurer for his;  he is acting for both.  So far as factual information and instruction in respect of documents and evidence is concerned then instructions will obviously come from the insured alone but as to tactics and strategy then both parties must provide/agree the instructions.

Those instructing the solicitor are in control of the proceedings.  The lawyers are not acting on a frolic of their own - at least they should not be - they are the agents and their principals are those who retain them.  The lawyers recommend and advise those from whom they take instructions but the control should properly come from those who have conduct of the defence litigation.  Primarily, therefore, the insurers, but working with agreement from the insured.  

Large and complex litigation calls for litigation management.  The lawyers will inevitably create a team to deal with the numerous issues and the volume of evidence.  Closer management of the legal team can be obtained, in my view, if the insurer and the insured form part of, or work very closely with, that team.  Ultimately, questions of control and management are all about communication.  Never be reluctant to tell your lawyer exactly what you want from him or her.  

6.
THE ROLE OF THE UNDERWRITER 

6.1
Assessment of the Risk 


I have referred above to matters relating to notification of claims which are relevant to an underwriter assessing the risk.  The two examples I identified are matters normally deemed to be within the sole bailiwick of claims managers but they are also relevant to the underwriter’s assessment and analysis of the risk, namely: 

· the exposure to future claims where there has been a laundry list notification of circumstances likely to give rise to a claim; and 


· where the cover afforded is costs in addition and the underwriter will need to have an understanding from the claims manager of the insured or the insured’s profession’s claims profile.  


6.2
Avoidance for Material Misrepresentation/Non-Disclosure

Since the House of Lords decision in Pan Atlantic v Pine Top (1995) which introduced a twofold test for avoidance for material misrepresentation or non-disclosure the underwriter’s role has become pivotal in determining whether or not an insurer can avoid a contract of insurance for material misrepresentation or non-disclosure.  


The two key questions to be answered in determining the test for materiality are:  

(i)
whether full and accurate disclosure would have led a prudent insurer either to reject the risk or at least to have accepted it on more onerous terms - the “decisive influence test”;  and 

(ii)
whether if in addition to the fact misrepresented or non‑disclosed being material it also induced the making of a policy on the relevant terms - the “actual inducement test”.


Insurers must show that the actual underwriter was induced to enter the contract of insurance by the very non-disclosure or misrepresentation complained of.  The House of Lords made clear that the evidence of the actual underwriter would therefore ordinarily be required to prove the inducement.  Although there is a concept of the presumption of inducement that presumption will only be relied upon in exceptional cases where the materiality of the fact was so obvious as to justify an inference of fact that the representee was actually induced by it. 


Having said that, the burden does not in fact seem to be too great for underwriters to discharge.  


In the case of St Paul Fire & Marine v McConnell (1995) The Court of Appeal stated that the insurer whose underwriter had not been called to give evidence was not entitled to avoid the contract unless there was a presumption upon which he could rely to discharge the burden of proving inducement.  The other insurers had produced their underwriters to give the evidence.  In the light of the three underwriters who did in fact give evidence and the expert testimony the Court of Appeal found that there was no evidence to rebut the presumption of inducement and therefore all the insurers succeeded.  


In Marc Rich & Co v Portman and Others (1996) it was clear that the underwriter had been an extremely weak witness.  So poor in fact that the insured’s Counsel went so far to argue that by his evidence he had demonstrated that as an underwriter he had abrogated all of his underwriting functions and responsibilities and therefore could not possibly have been induced himself.  The Judge found on the evidence that it showed that the underwriter had on many occasions been imprudent and negligent, but looking at the particular risk in question - rather than the numerous examples provided by examining this underwriter’s book of business over a period of years - he found that had the underwriter been told by the insured of the prior losses relevant to this risk he would either have sought to confirm that they would not be part of the cover or he would have discussed the matter with his superior i.e. the underwriter was in fact induced and the insurers won the day. 

7.
RECOVERY ACTIONS 

The right of subrogation arises once the insured has been indemnified by the insurer.  The insurer is then entitled to pursue any wrongdoer who has caused the loss against which the insured has been indemnified.  Although professional indemnity policies often include a specific clause stating underwriters’ rights, it is a long established common law right which was set out in Castellain v Preston (1883).  The width of the doctrine is that it affords to the insurer every right of the insured, by exercise of which the insured loss can be diminished.  It is the right of subrogation which vests in the insurer the right to claim from the insured any benefit conferred on him by third parties, so that should the insured recover from a third party in addition to receiving a payment under his policy, the insurer is entitled to payment of that recovery.  The scope of this right is sufficiently broad so that the insurer would also be entitled to recover monies paid to the insured ex gratia, unless the insured could demonstrate the donor intended it for the benefit of the insured to the exclusion of the insurers.  

The right can only be exercised, however, if the insurer has fully indemnified the insured.  In Commercial Union v Lister (1874) The Court of Appeal held that as the insured in that case had not recovered his total loss (even though there was full payment under the insurance contract) the insured remained the dominus litus ie he had control of the litigation and would remain so until such time as he received full indemnity for his loss.  That does not, however, exclude the exercise of the rights of subrogation.  In Lord Napier and Ettrick v Hunter (1993) Lord Jauncey in The House of Lords case said:  

“If an insured has suffered an insured loss and an uninsured loss full indemnification of the former subrogates the insurers irrespective of the fact that the assured has not yet recovered the uninsured loss.”  

The rights therefore of subrogation arise once the insurer has met in full his obligations under the insurance contract although the insured may remain the dominus litus.  

An alternative route to a recovery action may be by way of assignment of rights in circumstances where it is perceived that the insured’s defence is without merit to the claimant but there would be grounds for recovery from a third party.  Assignment to the insured of the claimant’s rights may avoid the embarrassment at trial of arguments against the insured which may detract from the arguments against the third party.  The recent brokers’ E&O case, Tudor Jones v Marsh McLennan and Crowley Colosso (1996) was a case pursued in the name of the claimant, Tudor Jones, whose claim against Marsh McLennan had been acquired by rights of assignment and it was Marsh McLennan and their E&O underwriters who had conduct and control under the assigned rights against Crowley Colosso.  As a result the issues before the Court were limited to the issues between two brokers and the placing broker and claimant rather than extending the trial to include those issues between the claimant and the producing brokers.  

8.
DISTRIBUTION OF RECOVERED SUMS 

Assuming the recovery action is successful how should the sums recovered be applied as between the insured for their deductible and any monies in excess of the insurance cover for which they were liable and the insurers for their limit of indemnity?  This issue was settled at least for non-marine claims by The House of Lords in Lord Napier and Ettrick v Hunter .  The recovery of monies should be applied “top down”, namely first to the loss above the indemnity layer, then to the indemnity layer and finally to the loss below the indemnity layer, that is, either primary layers or to the insured’s deductible.  This was confirmed by Rix J in Kuwait Airways Corporation v Kuwait Insurance Company (1996) who acknowledged the position may well be different in marine insurance ss 79 and 81 Marine Insurance Act 1906.  (The appeal of this case did not deal with this issue.) 

9.
MISCELLANEOUS
- but interesting points with regard to claims:  

1.
Time for bringing a claim for recovery under a policy (i.e. ordinarily 6 years for breach of contract) runs from date of the loss, NOT the date when insurers avoided the policy - Callaghan v Dominion Insurance Co Ltd (1997).  

2.
A broker ordinarily is the agent of the insured.  If on a claim he accepts instructions to retain loss adjusters or lawyers, in so doing he is acting as the agent of the underwriter.  Documentation which he receives in his capacity as agent of one principal should not, without consent, be shown to the other principal North & South Trust v Berkeley (1971).
3.
Aggregate extension clauses will not assist reinsureds who seek to collect together i.e. aggregate claims from insureds in contradistinction to the each and every loss clause of the reinsurance contract unless the basis of the cover provided by the reinsured to the original insured was on an aggregate basis.  


“I do not accept ... that any element of aggregation trumps the other features” 


per Hobhouse LJ Denby v English and Scottish Maritime Insurance Co - decision of Court of Appeal 5th March 1998. 


An aggregate limit of cover is a neutral feature and merely a policy limit which does not serve to identify when cover has been provided on an aggregate basis.  The aggregate retention may support that cover is provided on an aggregate basis, but is not conclusive.  If the question of cover is determined by looking at claims on an individual basis to see if individually exceeds a certain sum, and the right to recover is defined by a per claim excess and limit - cover is not on an aggregate basis.  
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