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THE CONSTRUCTION ACT


Background


The proper title of the legislation is “Housing Grants, Construction and Regeneration Act 1996”.  It is referred to below as “The Construction Act” because it is only Part II of the statute which is considered and which applies to construction contracts.


The Construction Act was introduced following a report prepared by Sir Michael Latham which addressed some of the problematical issues which arise in a construction context.  It made certain recommendations as to how these might be dealt with, and the Construction Act is the product of those deliberations which involved consultations with interested parties within the industry.


The Construction Act introduces a compulsory adjudication regime and a statutory entitlement to payment by instalments, stage payments or other periodic payments.  It is only that part of the Construction Act dealing with adjudication (aimed at facilitating the resolution of construction disputes) which will be considered below.


Scope of the Act


Part II of the Act applies to “construction contracts” entered into after Part II came into force, which relate to the carrying out of “construction operations” in England, Wales or Scotland - irrespective of whether or not the law of England and Wales or Scotland applies - and which are in writing.  Part II came into force on 1 May 1998 and therefore it applies to “construction contracts” entered into after that date.


Section 104 defines a “construction contract” as an agreement for the carrying out or the arranging for the carrying out of construction operations including labour only contracts (excluding contracts of employment).


Perhaps surprisingly professional appointments have been included in the Act, although they were not referred to in Sir Michael Latham’s original recommendations.   Agreements to do architectural, design or surveying work, or to provide advice on building, engineering, interior or exterior decoration or on the laying-out of landscape in relation to construction operations - are all included.   Advisory work unrelated to construction operations is excluded.


Where an agreement relates both to “construction operations” (as defined) and “other matters”, the Act applies only so far as it relates to construction operations.   Problems may therefore arise in deciding which parts of an agreement are caught by the Act and which are not.


There is no exemption for small value projects (unlike the CDM Regulations).


Section 105 defines “construction operations” as including all normal building and civil engineering activities including refurbishment, maintenance and demolishing of buildings, installation of services systems, external or internal cleaning, and preparatory operations such as site clearance, excavation, erection maintenance or dismantling of scaffolding, painting and decorating.


	The definition of construction operations and the exclusions from it attracted a lot of attention as the Bill went through Parliament, the original definition being borrowed from the Income and Corporation Taxes Act.


	The most important exclusions are:


*	drilling for or  extraction of oil or natural gas;


*	mineral extraction, including related tunnelling, boring or construction of underground works;


*	assembly, installation or demolition of plant and machinery, or erection or demolition of steelwork for the purposes of supporting or providing access to plant or machinery, on a site where the primary activity is:


(i)	nuclear processing, power generation, or water or effluent treatment, or


(ii)	the production, transmission, processing or bulk storage (other than warehousing) of chemicals, pharmaceuticals, oil, gas, steel, food and drink.


Identifying “the primary activity” on a site will assume critical importance in assessing whether or not this exclusion bites.


	The exclusion of the process plant industries which resulted from successful lobbying by them remains controversial and confining the exclusion to operations where the “primary activity” is the installation of process plant will result in many ordinary construction activities being excluded;


*	manufacture or delivery to site of -


	building or engineering components or equipment, materials, plant or machinery, except where installation is required.   So sales of goods are excluded (e.g., nominated suppliers) but “supply and fix” contractors will be caught;


*	manufacture or delivery to site of -


	components for systems of heating, lighting, air-conditioning, ventilation, power supply, drainage, sanitation, water supply or fire protection, or for security or communications systems, except where installation is required.


	Where installation is required it seems that the contract as a whole is caught by the Act, since the whole is then regarded as a “construction operation”;


*	the making, installation and repair of artistic works, being sculptures, murals and other works wholly artistic in nature.


Contracts with “the Crown” - i.e. government departments, and the Duchy of Cornwall, but not contracts with Her Majesty in her private capacity - are also covered.


Power is given to the Secretary of State to add to or amend or repeal any of the sections which define construction operations and construction contracts.


Section 107 applies the Act only to construction contracts which are “in writing” but the definition of agreements in writing is very broad indeed and includes:


*	agreements made in writing which are not signed (e.g., where contract conditions are incorporated by reference);


*	exchange of communications in writing (e.g., offer and acceptance in correspondence);


*	where the agreement is “evidenced” in writing i.e. an agreement not made in writing which is recorded by one of the parties, or by a third party, with the authority of the parties to the agreement;


*	situations where the parties agree orally but by reference to terms which are in writing.


Agreements in writing for the purposes of the Act can even come about as a result of an exchange of written submissions in adjudication or other proceedings in which the existence of an agreement otherwise than in writing is alleged by one party and not denied by the other.   The agreement is then to the effect alleged.  (This is a highly artificial, retrospective conversion of an oral agreement into a written one).


	The intention is plainly to catch even the most informal of contracts, including those made orally, provided that at some subsequent stage they are reduced to writing, even if by a third party.


References to anything being written or in writing include its being recorded by “any means”.


Section 106 excludes from the operation of Part II of the Act construction contracts with a residential occupier.


A construction contract with a residential occupier is defined as a contract which principally relates to operations on a dwelling which one of the parties occupies, or intends to occupy, as his residence.


	“Dwelling” means a dwelling-house or a flat but not a building containing a flat.   A “flat” means separate and self-contained premises constructed or adapted for use for residential purposes and forming part of a building from some other part of which the premises are divided horizontally.   House building will therefore usually fall within the Act, but where the above exemption applies it will do so irrespective of the value of the project.


There has been a debate as to whether collateral contracts are “construction contracts” and caught by the Act.  The preferable view is that they are not.


See Appendix hereto for a “is it a construction contract?” check list.


Additional Excluded Contracts


The Construction Contracts (England & Wales) Exclusion Order 1998 has subsequently been introduced which makes it clear that certain other specified agreements are excluded from the operation of Part II of the Construction Act.  These include contracts entered into under the private finance initiative (as defined) and finance agreements including any contract of insurance.


Adjudication


Having defined a “construction contract” in very broad terms, the Construction Act goes on to provide that a party to a construction contract has the right to refer a dispute arising under the contract for adjudication under a compliant procedure.


In order for the adjudication procedure to be compliant, it has to meet certain minimum requirements:


*	enable a party to give notice at any time of its intention to refer a dispute to adjudication;


*	provide a timetable with the object of securing the appointment of the adjudicator and referral of the dispute to him within 7 days of such notice;


*	require the adjudicator to reach a decision within 28 days of referral or such longer period as is agreed by the parties after the dispute has been referred;


*	allow the adjudicator to extend the period of 28 days by up to 14 days, with the consent of the party by whom the dispute was referred;


*	impose a duty on the adjudicator to act impartially; and


*	enable the adjudicator to take the initiative in ascertaining the facts and the law.


In addition, the construction contract has to provide that the decision of the adjudicator is binding until the dispute is finally determined by legal proceedings, by arbitration or by agreement.  The parties can agree that the decision of the adjudicator will finally determine the dispute.


The construction contract also has to provide that the adjudicator is not liable for anything done or omitted in the discharge or purported discharge of his functions as adjudicator unless the act or omission is in bad faith, and that any employee or agent of the adjudicator is similarly protected from liability.


If the construction contract does not provide for any of the above matters, the adjudication provisions of the Scheme for Construction Contracts will automatically apply.


It is not possible to contract out of the Construction Act, and in this sense an adjudication regime is a compulsory requirement of all “construction contracts”.


The Scheme for Construction Contracts


This was introduced by way of a statutory instrument and it sets out an adjudication procedure pursuant to which disputes which arise under a construction contract can be resolved.  Particular features of the Scheme (apart, of course, from the minimum requirements set out above) are as follows:


*	the notice of adjudication is to provide brief details of the dispute, the redress sought, the parties and where and when the dispute has arisen;


*	it sets out a mechanism pursuant to which an adjudicator is appointed.  Note that the adjudicator has to be a natural person and cannot be an employee of any of the parties to the dispute and has to declare any interest in any matter relating to the dispute;


*	the adjudicator can resign at any time on notice and cannot act in any dispute which is the same or substantially the same as one which has previously been referred to adjudication, and a decision has been taken in that adjudication;


*	it enables the adjudicator to take a proactive role, for example by requesting documents, meeting the parties and even (on notice) appointing experts, assessors or legal advisers;


*	the time in which the adjudicator has to reach his decision (no later than 28 days or 42 days from the date of the referral notice) can be extended by consent.  However, if no decision is reached within such period, any party can serve a fresh notice;


*	the adjudicator can open up, review and revise any decision taken or certificate given in the contract unless the contract states the decision or certificate is final and conclusive;


*	the adjudicator has to provide reasons for his decision if so required by one of the parties;


*	Section 42 of the Arbitration Act 1996 applies to the scheme subject to relevant modifications.


Parties to a construction contract can agree a different adjudication procedure, but the contract has to contain the minimum requirements set out above, and if it does not the procedure set out in the Scheme for Construction Contracts will apply.


Adjudication procedures complying with these minimum requirements have been introduced in many of the standard form construction contracts.  Although complying with the minimum requirements, the adjudication procedures have been modified as deemed appropriate by those responsible for the standard forms:


*	a new 1998 Edition of the Standard Form of Building Contract with Contractors Design has been prepared with a new clause 39A dealing with adjudication;


*	an adjudication procedure has been introduced by the Institution of Civil Engineers for use with its family of conditions of contract;


*	an adjudication procedure has been introduced by the Construction Industry Council which is the procedure referred to in the Third Edition (1998) ACA Form of Building Agreement and the Second Edition (1998) ACE Conditions of Engagement.


In addition, adjudication procedures have been devised by other bodies, notably CEDR and TeCSA (formerly ORSA).


Enforceability


As noted above, it is a minimum requirement of a construction contract that it shall provide that the decision of the adjudicator is binding until the dispute is finally determined by legal proceedings, by arbitration or by agreement.


When the Act was introduced, a debate developed as to how a “binding” decision of the adjudicator could be enforced.  Would it be possible to enforce an adjudicator’s decision by way of summary judgement through the Courts, even though the Construction Act contemplates the possibility of the adjudicator’s decision subsequently being overturned?  In addition, how would the position be affected in the event that the construction contract (as is usual) contains an arbitration clause?


The potential problems associated with enforcement have substantially been resolved following the decision of Mr Justice Dyson in Macob Civil Engineering v Morrison Construction Limited (12 February 1999).  Apart from the contents of the Judgment itself, the speed with which it was given from the date of the adjudicator’s decision is a useful reminder of the impact which the Construction Act can have on the resolution of construction disputes.


The Macob decision illustrates clearly that the Courts will enforce the decisions of adjudicators even though the validity of those decisions might be challenged.  In Mr Justice Dyson’s words, to make any other finding would “drive a coach and horses” through the intention of the legislation.  In that case, the defendant seeking to resist enforcement served a notice of arbitration which, inter alia, referred the validity of the adjudicator’s decision to arbitration.  The Judge refused to stay the Court proceedings on these grounds.


Insurance Implications


Given the wide definition of a construction contract as set out in the Construction Act, many of the activities which usually attract professional indemnity insurance are caught.  This means that Insurers may find that claims against their Insureds are referred to adjudication, giving rise to the possibility of an adjudicator making a binding decision in respect of such claims.  Clearly, in such circumstances, Insureds will want the comfort of knowing that any monetary liability following an adjudicator’s decision would be met by professional indemnity insurance.


It should be remembered that the concept of adjudication within the construction industry is not new.  Adjudication provisions have existed in certain forms of sub-contract for some time in order to allow a sub-contractor the opportunity of swiftly disputing any attempt by a main contractor to set-off claims against payments which would otherwise be due.  A set-off and adjudication in such circumstances rarely had any impact upon Professional Indemnity Insurers which is why, although adjudication is not a new concept, it has hitherto been of little concern to the insurance industry.


It is therefore the compulsory imposition of an adjudication regime in all “construction contracts” which has caused Professional Indemnity Insurers to focus upon adjudication as a dispute resolution process and to consider the impact which it has upon claims which are made against their Insureds.  Some professional indemnity policy wordings have been amended or extended to take adjudication into account but this has perhaps given rise to an implication that, in the absence of such amendments or extensions, the decisions of adjudicators following the Construction Act would not be covered.  However, this is probably not correct and if Professional Indemnity Insurers wish to exclude or limit cover, their policy wordings will have to be expressly amended.  This is because cover will generally be expressed by reference to a legal liability which Macob shows can be determined in adjudications even though it may only be an interim basis.


The following are matters which Professional Indemnity Insurers will wish to take into account:


*	the speed of the adjudication process means that time is of the essence.  A party referring a dispute to adjudication may have had the opportunity of spending a considerable time putting its case together before serving a notice.  The Insured will have limited time to respond and therefore it is important that it notifies very quickly and gives Insurers an opportunity to deal with the claim.


	The usual notification procedure, often involving brokers, means that valuable days may be lost before an adjudication notice comes to the attention of Insurers, who may wish to instruct solicitors or adjusters to deal with the claim.  To overcome this problem, some Insurers have introduced 24 hour hotlines or allowed notifications to be made direct to solicitors.  In other cases, Insurers have required notifications to be made within a very short period after receipt of the notice, perhaps within 48 hours.


	In addition, it should be borne in mind that the time periods contemplated by the Construction Act do not cater for non-working days or holidays, which again can pose practical problems and underlines the need for prompt action.  Furthermore, although the Construction Act contemplates the adjudicator reaching a decision within 28 days of referral (subject to limited rights of extension), there is no reason why the parties to the contract may not have agreed a shorter period, which will only compound the problems.  Therefore, Insurers may wish to stipulate that no shortening of the period is permitted;


*	Insurers are unlikely to be content if the Insured has agreed that the adjudicator’s decision is binding (and cannot be referred to the Courts or an Arbitrator) and therefore it will probably be a condition of policy coverage that no such agreement is made by the Insured.


	The contract may provide that the adjudicator’s decision is finally binding unless litigation or arbitration proceedings are commenced within a stated period.  Such a stipulation may be of concern to Insurers, even though they will probably have professional advisers on board.  In this context, see clause 25.7 of the ACA form of Building Agreement Third Edition (1998) which contains such a stipulation;


*	if an adjudicator’s decision is made which is adverse to the Insured, Insurers may wish to challenge this in subsequent litigation or arbitration proceedings.  They could therefore find themselves unusually as effective plaintiffs;


*	in the event that Insurers do wish to overturn an adjudicator’s decision, they will not wish the construction contract to contain a provision which only allows litigation or arbitration proceedings to be commenced by the Insured at a later date, perhaps after the works have been completed.  Insurers may therefore, as a condition to cover, require the construction contract to contain no provision which defers the commencement of proceedings in this manner.  Note that some standard forms of construction contract contain provisions which often defer the ability to commence arbitration proceedings until after the issue of the final certificate;


*	some adjudication rules which have been devised do not prevent the adjudicator from taking into account commercial considerations when reaching his decision (see the TeCSA rules).  The possibility therefore arises that the adjudicator’s decision may not be based upon a strict analysis of the parties’ legal entitlements.  Again, Insurers may wish, as a condition of cover, to require that the Insured does not agree to an adjudication regime which allows the adjudicator to stray outside legal boundaries;


*	to the extent that Insurers have agreed to pay any sums due in accordance with an adjudicator’s decision, they will assume the risk of the impecuniosity of the claimant;


*	it is possible that, although not a party to the dispute, an Insured may be directly involved in the matters which are being considered.  For example, in a dispute between an employer and a contractor, complaints might arise as to the designs prepared by the architect or the engineer which give rise to an adjudication between the employer and the contractor, and in which the architect or engineer might be involved, even though it is not a party to the dispute.  Insurers will probably wish to be informed, particularly if their Insured is providing information for the purposes of that adjudication.  It could lead to a claim against the Insured which may be dealt with by way of a subsequent adjudication;


*	although it is a minimum requirement of the Construction Act that the adjudicator shall act impartially in carrying out his duties, there is no requirement that the adjudicator cannot be an employee or in any other way related to one of the parties.  Insurers are unlikely to want an adjudicator to be appointed who has close connections of this kind with the opposing party, and may wish to make it a condition of cover that an adjudicator has to be independent.  Note that the Scheme for Construction Contracts provides that the adjudicator cannot be an employee of any of the parties and has to declare any interest in any matter relating to the dispute (see above).


Often construction disputes arise because monies are being withheld from one party.  If the Insured decides to serve a notice of adjudication to recover the unpaid sums, it is possible that a larger cross claim could be made in that same adjudication.  Therefore, Insurers are likely to want to know if the Insured serves a notice of adjudication in circumstances which are likely to lead to a claim being made against it.


Clearly, it is desirable that when an adjudicator gives his decision, he also gives reasons.  It is not a minimum requirement of the Construction Act that reasons have to be given by the adjudicator, although the statutory Scheme enables either party to the dispute to require him to do so.  The ICE adjudication procedure expressly states that the adjudicator is not required to give reasons.


The speed of the adjudication process might cause problems where the Insured is a design and build contractor.  If the complaint against it relates to defects, it may not be possible at an early stage to understand whether those defects are caused by design or workmanship matters.  In the event of an adverse award against the Insured by an adjudicator, a dispute might arise between the Insurers and the Insured as to which party should be funding this.


Practical experience of adjudication since the Act reveals that, principally because of the speed of the process, the parties to the dispute and their advisers are often engaged on a full time basis preparing their arguments, responding to submissions and generally dealing with the claim.  It will require a substantial commitment of time from the Insured and their advisers at a reasonably senior level.  Therefore, although adjudication may achieve its goal by resolving disputes quickly, it can still be a costly process.


�
FITNESS FOR PURPOSE WARRANTIES


The Traditional Professional Duty


It is established law that professional advisers are required to carry out their services with reasonable skill and care.  This generally means to the standard of the ordinary skilled and competent professional in the relevant profession.  The scope of the duty and its confinement to the exercise of reasonable skill and care is confirmed in Section 13 of the Supply of Goods and Services Act 1982.  This reflects the position which has always existed at common law.


Applying this principle in a construction context, even though the professional designer’s work might ultimately be directed towards the creation of a building, structure or piece of plant, the professional will usually be under no higher duty than to exercise reasonable skill and care or, in other words, not be negligent.  The professional designer does not therefore usually assume the higher obligation of ensuring that his designs produce something which is fit for its purpose.  For a useful illustration of the point see Hawkins v Chrysler (UK) Limited and Burne Associates (1986).


A well known exception to this principle arose in the case of Greaves (Contractors) Limited v Baynham Meikle and Partners (1975).  In that case, the engineer was found liable because his design did not result in a warehouse floor which was fit for its purpose (namely which could withstand vibrating loads).  However, that is an unusual case which turns upon its own facts.


The Design and Build Contractor


One feature of design and build, or turnkey, contracts is that not only does the contractor undertake the design, but it also turns that design into the end product.  As such, it is much more directly involved in delivering to the employer a complete  product which it has also designed.


In these circumstances, the design and build or turnkey contractor will often assume a higher obligation because the law will usually imply into the contract a term that the end product will be reasonably fit for its purpose.  See Independent Broadcasting Authority v EMI Electronics Limited and BICC Construction Limited (1980) and the consideration given to the earlier case of Samuels v Davis (1943).  The point was again confirmed in Viking Grain Storage v TH White Installations Limited.


Therefore, the position of the contractor which undertakes both the design and construction is similar to a seller of goods who, by virtue of the Supply of Goods and Services Act 1982 will assume an obligation in contract to provide goods which are reasonably fit for the purpose for which such goods are being bought.


The position can therefore arise in which a building or a structure might contain defects through design errors which cause it not to be fit for its purpose.  If the design was undertaken by a design and build contractor, it will be liable without further enquiry, simply because it is not fit for its purpose.  However, if the design had been undertaken by a professional designer (and subsequently put together by a contractor), the designer will generally not be liable unless he has been negligent.


The standard forms of contract used in the industry often modify the contractor’s obligations by expressly stating that, insofar as the contractor is designing, his design liability will be judged by the same standard of a professional (namely the exercise of reasonable skill and care).  It is important to recognise that unless such an express term is included in the contract, the design and build contractor will usually assume the higher obligation of fitness for purpose.


�
Does the Distinction Matter?


In theory the distinction does matter because it is quite possible for a design to result in an end product which is not fit for its purpose without the designer having failed to exercise reasonable skill and care.  The “state of the art” might be such that a design fault would be undetected by other competent designers which would relieve the designer of responsibility.  An illustration of “state of the art” in a construction context is the problems associated with what is commonly known as “concrete cancer”.


In practice, however, “state of the art” arguments are very rare and if a building or structure is not fit for its purpose due to a design defect, it is unlikely that a designer would avoid liability because, in such circumstances, he is also highly likely to have been negligent.  A recent and rare example however of how a professional (who was not negligent) can be found liable solely by reason of assuming the higher obligation of fitness for purpose can be found in George Fischer (GB) Limited v Multi Design Consultants (1998).


In certain circumstances where a designer is relied upon to advise upon what might or might not be acceptable, the duty to exercise reasonable skill and care might come close to an absolute warranty.  See Holland Hannen and Cubitts (Northern) Ltd v WHTSO (1985).


Insurance Implications


Traditionally, professional indemnity policies only provide cover against legal liabilities as a result of negligence.  Therefore, prima facie, liabilities assumed by reason of breaching warranties as to fitness for purpose are not covered.


However, if the Insured is liable to the claimant for breaching a fitness for purpose warranty, it may still be entitled to cover under its professional indemnity policy, if it has in any event been negligent.


Because, as noted above, design and build contractors can assume by implication a higher fitness for purpose obligation, their professional indemnity policies are sometimes extended to provide cover in circumstances where no negligence is alleged.  This obviously provides welcome protection for the contractor, but can create complications by attracting cover for a whole host of liabilities where the contractor assumes absolute obligations which may not have been contemplated at the time the policies were written.


Although standard form contracts (whether these be conditions of engagement or design and build contracts) limit design obligations to reasonable skill and care, employers often attempt to enhance the duties by altering those obligations to ensure compliance with a fitness for purpose standard, either by amendment to the standard forms or through bespoke contracts.


Clearly, it is undesirable for a professional to accept a fitness for purpose obligation.  Although the designer will often be liable for defects in any event by reason of failing to exercise reasonable skill and care, the level of proof required is of a higher standard and creates obvious tactical disadvantages when attempting to settle claims.  This is probably the most significant practical problem caused by fitness for purpose warranties.  For example, a dispute might arise between an employer and a design and build contractor in relation to a design which was ultimately prepared by an engineer employed by the contractor.  If the design and build contract or has given a fitness for purpose warranty (express or implied) it may find itself liable to the employer who would simply have to prove that the building did not work.  However, in the claim over against the engineer, the design and build contractor would have to prove that the design was not carried out with reasonable skill and care and would no doubt have to adduce expert evidence in a process which is altogether more difficult.


�
























APPENDIX


�
Check List:  “Is it a Construction Contract?”


Section A:  EXCLUDED CONTRACTS�
Yes �
No�
�
Was the contract entered into BEFORE 1 May 1998�
�
�
�
Does the contract relate to work to be carried out OUTSIDE England/Wales/Scotland�
�
�
�
Is it a Contract of Employment (ie contract of services/apprenticeship NOT labour only contract for services)�
�
�
�
IF the contract deals with a dwelling, is a party the residential occupier (or will be once finished)�
�
�
�
Is it an agreement under Highways Act 1980 (as amended by New Roads & Street Works Act 1991):  sec.38 (adoption agreement) OR sec. 278 (agreement as to execution of works)�
�
�
�
Is it an agreement under Town and Country Planning Act 1990 : sections 106 or 106A (planning obligations or modification/discharge thereof);  299A (Crown planning obligations)�
�
�
�
Is it an agreement under Water Industry Act 1991 sec.104 (adopt sewer/drain/sewage disposal works)�
�
�
�
Is it an externally financed development agreement under National Health Service (Private Finance) Act 1997 section 1 (Power of NHS Trusts to enter into agreements)�
�
�
�
Is it a contract entered into under the private finance initiative (“PFI”) i.e.:�
�
�
�
Does it contain a statement that it is entered into under PFI or a project applying PFI principles?


IF the answer is YES continue/IF the answer is NO: it is not a PFI contract�
�
�
�
Is the consideration due under the contract determined at least in part by:�
yes�
no�
�
�
�
(i)	the standards attained in the performance of a service the provision of which is the purpose of the building/structure constructed�
�
�
�
�
�
(ii)	the extent/rate/intensity of use of all/part of the building/structure constructed�
�
�
�
�
�
(iii)	the right to operate any facility in connection with the building/structure constructed�
�
�
�
�
�
IF the answer to any one of (i) to (iii) is YES continue


IF the answer to all three is NO: it is not a PFI contract�
�
�
�
�
�
Is one of the Parties to the contract a/an:�
yes�
no�
�
�
�
minister of the Crown�
�
�
�
�
�
department required to prepare accounts under Exchequer & Audit Departments Act 1866�
�
�
�
�
�
authority/body with accounts open to/certified by Comptroller & Auditor General�
�
�
�
�
�
authority/body listed in Sch. 4 of National Audit Act 1983 (nationalised industries and other public authorities)�
�
�
�
�
�
body with accounts  subject to audit by auditors appointed by Audit Commission�
�
�
�
�
�
Governing Body/trustee of voluntary school (sec. 31 Education Act 1966)�
�
�
�
�
�
company wholly owned by any of the bodies described in (i) to (v)�
�
�
�
�
�
IF the answer to any of (i) to (vii) is YES (provided all other tests are satisfied) it is PFI


IF the answer to all is NO: it is not a PFI contract�
�
�
�
�
�
Is it a Finance Agreement i.e.  a contract �
Yes�
No�
�
�
�
of insurance�
�
�
�
�
�
whose principal obligations include 


formation/dissolution of a company/ unincorporated association/partnership�
�
�
�
�
�
creation/transfer of securities/rights or interest in securities�
�
�
�
�
�
lending of money�
�
�
�
�
�
an undertaking by a person to be responsible as a surety for debt/default of another (includes fidelity/retention/advance-payment/performance bond)�
�
�
�
�
�
IF the answer to any one of (i) to (ii)(a) to (d)  is YES it is a finance agreement


IF the answer to all is NO: it is not a finance agreement�
�
�
�
Is it a Development agreement i.e. does it include provision for grant/disposal of relevant interest in the land on which the construction operations will take place


(NB relevant land interest is freehold or leasehold which expires no earlier than 12 months after completion of construction operations)�
�
�
�
IF the answer to  ANY  of the Questions in this Section is YES then the Contract is not a Construction Contract and the Act does not apply.


If the Answer is NO then it is possibly a Construction Contract:   go to Section B�
�
�
�
�



Section B:  Excluded Operations�
Exclu-sively�
Partly �
Not at all�
�
Do the works comprise exclusively or in part (tick appropriate column):�
�
�
�
�
Artistic Works: 	Making/installing/repairing artistic works (sculptures/murals etc.)�
�
�
�
�
Minerals, Extraction of 		underground or surface working for the extraction including


tunnelling


boring


construction of underground works for this purpose�
�
�
�
�
Natural Gas:	drilling for/extraction of natural gas�
�
�
�
�
Oil: 	drilling for/extraction of oil�
�
�
�
�
Effluent Treatment


Nuclear Processing


Power Generation


Water Treatment


	�
On a site where the primary activity is


Effluent Treatment


Nuclear Processing


Power Generation 


Water Treatment


assembly/installation/demolition of


plant


machinery


erection/demolition of steelwork for the purposes of


supporting plant/machinery


providing access to plant/machinery�
�
�
�
�
Process Plants:


chemicals


oil


food and drink


gas


pharmaceuticals


steel


�
On a site where the primary activity is 


production/transmission/ processing/bulk storage (not warehousing) of


chemicals/pharmaceuticals/oil/gas/steel/food and drink 


the assembly/installation/demolition of


plant


machinery


erection/demolition of steelwork for the purposes of


supporting plant/machinery


providing access to plant/machinery�
�
�
�
�
Manufacture


Delivery to site


(except where the�
building/engineering components/equipment


materials/plant/machinery


components for systems of�
�
�
�
�
contract also provides for installation) 


OF:�
air-conditioning


communications


drainage


fire protection


heating 


lighting�
power supply


sanitation


security


ventilation


water supply


�
�
�
�
�
IF the answer to any of the Questions in this Part is “Exclusively” then the Operation  is NOT a Construction Operation and the Act does not apply 


�
�
IF the answer to any of the Questions in this Part is “Partly” then the Act does not apply to that part of the operation which is described in the table but may apply to the other operations:  Go to Section C for the rest


�
�
IF the answer to all of the Questions in this Part is “Not At All” the works may be construction operations for the purposes of the Act:  Go to Section C


�
�
�



Section C:  Construction Operations�
Yes �
No�
�
I.	Does the Contract deal (in whole or in part) with :�
�
�
�
1.	(a)	Any of the following operations �
�
�
�
alteration


construction


demolition


dismantling�
extension


maintenance


repair�
�
�
�
(b)	in relation to :�
�
�
�
buildings/structures forming/to form part of the land permanently/temporarily�
�
�
�
any works forming or to form part of the land, including�
�
�
�
aircraft runways


coast protection or defence installations


docks & harbours


industrial plant


inland waterways


land drainage installations


pipe-lines


power-lines�
railways


reservoirs


roadworks


sewers


telecommunications apparatus


walls


water-mains


wells


�
�
�
�
2.	Installation in a building/structure of fittings forming part of the land, including systems of �
�
�
�
air-conditioning


communications


drainage


fire protection


heating 


lighting�
power supply


sanitation


security


ventilation


water supply�
�
�
�
3.	External/internal cleaning of buildings/structures (insofar as carried out in the course of their construction/alteration/repair/extension/restoration)�
�
�
�
4.	Operations which either


form an integral part of, or


are preparatory to, or


are for rendering complete


any operation described in 1 to 3 above, including :�
�
�
�
access works 


earth moving


excavation


landscaping


laying of foundations�
provision of roadways/other access works 


scaffolding (erection/maintenance/dismantling)


site clearance


site restoration


tunnelling and boring�
�
�
�
5.	Painting/decorating of internal/external surfaces of building or structure�
�
�
�
II.	If the answer to any questions in part I, 1 to 5 inclusive is “yes”, is it  an agreement:�
�
�
�
for the carrying out of such operation�
�
�
�
arranging for the carrying out of such operation by others (as sub-contractor or otherwise)�
�
�
�
for providing labour for the carrying out of the such operations  (either the contracting party’s own labour or the labour of others)�
�
�
�
for architectural work�
�
�
�
for design work�
�
�
�
for surveying work�
�
�
�
to provide advice on building/engineering/interior-exterior decoration/landscape lay-out�
�
�
�
IF the answer to any of the Questions in Part I and Part II of this Section C is “YES” then that part of the contract which deals with that Operation is subject to the Act�
�
IF the answer to ALL of the Questions in this Section  is “NO” then the contract is NOT subject to the Act�
�
Where the contract deals in part with the operations described above and in part with other matters, the Act applies only so far as it relates to the operations described above�
�
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