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Professional men, they have no cares


Whatever happens, they get theirs


(Ogden Nash)











Professional liability comes, essentially in two forms: liability in contract and liability in the tort of negligence.





1.	Contract


Liability in contract is relatively straightforward, at least in the sense that one should know with whom one has entered into a contract, and a person who is not a party to the contract cannot sue or be sued on the contract (“privity of contract”).  The contract will set out the terms of the service to be provided by the professional person, and if there is no express term to this effect there will be an implied term that the service will be performed with reasonable care and skill (Supply of Goods and Services Act 1982, s. 13). The standard of care required to satisfy this obligation is the same as in the tort of negligence.





2.	Tort - Negligence


The “standard of care” in the tort of negligence is measured objectively, by reference to the conduct of a “reasonable man” in the particular circumstances.  In the professional context this is modified to reflect the standards of the particular profession concerned: e.g. the reasonable lawyer, accountant, surveyor, doctor etc.  A specialist within the profession is expected to come up to the standards of the reasonably competent specialist in that field.





The Duty of Care


The situation in respect of who can bring a claim in the tort of negligence is very different from contract.  This depends upon the courts finding that there is a “duty of care” owed by the defendant to the plaintiff in respect of the particular loss suffered by the plaintiff.  In the absence of a “duty of care” owed to the plaintiff a defendant will not be held liable in negligence no matter how careless his conduct (i.e. irrespective of how far below the appropriate “standard of care” his conduct falls) and no matter how much foreseeable damage the plaintiff has sustained.  Duty of care is effectively the threshold or “gate” through which the plaintiff must pass to mount a claim in negligence:





No duty, no liability





This then raises the question of who owes a duty of care to whom in respect of what damage?  Generally, though not exclusively, the difficult issues relate to questions of “pure economic loss” i.e. financial loss which is not consequent upon physical damage either to persons or property.  If an engineer negligently constructs a bridge which collapses, killing 50 people, there is no doubt that the engineer would be held to owe to owe a duty of care in respect of the deaths and injuries inflicted.  Conversely, he would not owe a duty of care in respect of all the economic loss attributable to the disruption to traffic because the bridge was no longer usable. 








3.	Periods of Development


Over the past 35 years or so it is possible to identify three broad phases in the development of the duty of care:





1963-1982 - characterised by an expansion of tort liability, and latterly the search for a general principle of liability





1983-1993 - a more restrictive approach to liability, particularly in cases of economic loss, and a shift to an “incremental approach.”  Assertion of the primacy of contractual liability over tort liability. 





1994- to date - a pragmatic, case by case approach, characterised by a willingness to look to the practical consequences of particular cases, and the beginnings of another attempt to base the cases in general principle, notably the concept of “voluntary assumption of responsibility”.  Assertion that contractual rules are not necessarily to take precedence over tort rules.





4.	An Expanding Liability - 1963-1982


In Hedley Byrne & Co. Ltd v Heller & Partners Ltd [1964] AC 465 the House of Lords adopted the concept of “reasonable reliance” by the plaintiff on the defendant’s skill and judgment as the basis of tortious liability for negligent statements.  This was the first occasion on which the House of Lords sought to establish a general principle of liability for economic loss in negligence, though limited to statements:





	“Where a person is so placed that others could reasonably rely upon his judgment or his skill or upon his ability to make careful inquiry, and a person takes it upon himself to give information or advice to, or allows his information or advice to be passed on to, another person who, as he knows or should know, will place reliance upon it, then a duty of care will arise.”





Prior to Hedley Byrne there was simply no liability in the tort of negligence for economic loss which did not flow directly from physical damage or personal injury to the plaintiff.





Liability for such “pure economic loss” was subsequently extended to negligent acts, in particular by the decision of the House of Lords in Anns v Merton London Borough Council [1978] AC 728, though the case was “dressed up” as being concerned with physical damage, in the form of an award of damages to reflect the cost of averting the risk of physical damage to persons or property in the future.





This reached its high point in the decision of the House of Lords in Junior Books Ltd v Veitchi Co. Ltd [1983] 1 AC 520, where the plaintiffs succeeded in a claim in negligence in respect of the economic loss attributable to a defective floor, the defendants being flooring specialists, in circumstances where there was no risk of any physical damage. 





5.	The Pendulum Returns - 1983-1993


The tide changed in about 1983.  A series of appellate court decisions started to express criticism of Anns and Junior Books.  The view emerged that the courts should be more cautious about extending the duty of care because there were a number of countervailing factors that should be taken into account:





Imposing a duty of care might have the effect of undermining the requirements of other causes of action, particularly in the case of complex commercial contracts where the parties have had the opportunity to negotiate a detailed structure of contractual obligations.�


A duty of care might lead to unduly defensive practices by defendants seeking to avoid claims for negligence, with detrimental effects on their performance of a public duty.�


If the plaintiff has an alternative remedy, he should be left to pursue that remedy, such as a statutory right of appeal from the decision of a government officer or department, or judicial review, or another source of compensation, or another cause of action, such as a claim for breach of contract.





Finally, Anns was overruled by the House of Lords in Murphy v Brentwood District Council [1991] 1 AC 398, on the basis that the loss claimed by the plaintiff was pure economic loss, and this was not actionable in the tort of negligence where it was the consequence of a negligent act, as opposed to a negligent statement.





Thus, a negligent builder of a defective property which turned out to worth less than the owner paid for it would not be liable in the tort of negligence to a subsequent purchaser (i.e. someone with whom he was not in a contractual relationship) for the resulting economic loss (either the cost of repairs or the diminution in value).  On the other hand, the negligent surveyor who failed to notice defects in the property and thereby reported that it was worth more than its true value in light of the defects could be liable to the purchaser for the economic loss, despite there being no contract between the surveyor and the purchaser.� 





Although Hedley Byrne was not overruled, in Caparo Industries plc v Dickman [1990] 2 AC 605 the criteria for a duty of care in giving advice were stated in more restricted terms:





	“What can be deduced from the Hedley Byrne case, therefore, is that the necessary relationship between the maker of a statement or giver of advice (the adviser) and the recipient who acts in reliance on it (the advisee) may typically be held to exist where (1) the advice is required for a purpose, whether particularly specified or generally described, which is made known, either actually or inferentially, to the adviser at the time when the advice is given, (2) the adviser knows, either actually or inferentially, that his advice will be communicated to the advisee, either specifically or as a member of an ascertainable class, in order that it should be used by the advisee for that purpose, (3) it is known, either actually or inferentially, that the advice so communicated is likely to be acted on by the advisee for that purpose without independent inquiry and (4) it is so acted on by the advisee to his detriment.”





In James McNaughton Papers Group Ltd v Hicks‚ Anderson & Co. [1991] 1 All ER 134, 144-5, the Court of Appeal identified a number of important factors for the existence of a duty of care in respect of negligent statements following Caparo: 





	(a) The purpose for which the statement was made - Was it made for the specific purpose of being communicated to the advisee or was it made for a different purpose and for the benefit of someone else?





	(b) The purpose for which the statement was communicated - Was it for information only?  Was it for the purpose of action and if so by whom?  Who requested the communication? 





	(c) The relationship between the adviser, the advisee and any third party - Did the advisee look to the third party and through him to the adviser for advice or guidance, or was the advisee wholly independent and in a position to make any necessary judgments himself?





	(d) The size of any class to which the advisee belongs - Where there is a single advisee or he is a member of a small class, it may be easier to infer a duty of care than where he is a member of a large class, particularly where the statement was initially made for someone outside the class.





	(e) The state of knowledge of the adviser - The adviser’s knowledge of the purpose for which the statement was made and his knowledge of the purpose for which it was communicated to the advisee may be one of the most important factors.  Knowledge includes actual and constructive knowledge. The duty is limited to transactions or types of transactions of which the adviser had knowledge, where the adviser knew or ought to have known that the advisee would rely on the statement in connection with that transaction.  It is also relevant whether the adviser knew that the advisee would rely on the statement without obtaining independent advice.  





	(f) Reliance by the advisee - Did the advisee in fact rely on the statement?  To what extent was he entitled to rely on it to take the action that he did take?  Should he have used his own judgment or obtained independent advice?





Despite the fact that much of what professional people do takes the form of an “act” the courts have treated professional liability as essentially based on the giving of advice, to which the Hedley Byrne duty could attach.





Caparo was also notable for establishing what has come to be known as the tripartite test, which is a general test not limited to advice cases, for the existence of a duty of care:





	(1)	foreseeability of harm to the plaintiff; 


	(2)	“proximity of relationship” between plaintiff and defendant; and 


(3)	it must be “just and reasonable” to impose a duty of care on the defendant in the particular circumstances of the case. 





6.	The Era of Pragmatism - 1994 to date


1994 marks the point at which the pendulum, which had been moving towards a more restrictive approach, stopped and started to swing, rather more gently, once again in favour of plaintiffs.  This has not been a uniform process.  





The decision of the House of Lords in Murphy v Brentwood District Council appeared to re-establish a distinction between liability for negligent acts (where there would normally be no liability for “pure economic loss”) and liability for negligent statements (where there could be liability for “pure economic loss” if the Hedley Byrne duty was established).





Cases of professional liability cut across this distinction between acts and statements, because it can be very difficult to decide whether the negligent conduct consists of an act or a statement, which may in any event be based on earlier acts, e.g. an audit report, which can be characterised as a statement, must be based on the prior act of carrying out the audit. Actions nominally based on Hedley Byrne have long been extended to include what are essentially negligent acts or omissions in cases of professional negligence, even though Hedley Byrne was thought of in terms of liability for statements.�





(1)	Voluntary Assumption of Responsibility


For many years the notion of reasonable reliance had been understood to be the underlying principle of Hedley Byrne, and much of the caselaw was concerned with identifying the circumstances in which it was reasonable for the plaintiff to place such reliance on the defendant’s statements.





In Henderson v Merrett Syndicates Ltd [1995] 2 AC 145 the House of Lords took the view that the underlying principle of liability under Hedley Byrne was a voluntary assumption of responsibility by the defendant for the affairs of another.  An assumption of responsibility by a person rendering professional or quasi-professional services, coupled with reliance by the person for whom the services were rendered, could give rise to a tortious duty of care irrespective of whether there was a contractual relationship between the parties.�





Accordingly, in Henderson itself, sub-agents acting on behalf of “indirect” Lloyd’s names owed a duty of care in negligence to the names because they had assumed such a responsibility, despite the fact that they were not in a contractual relationship with the names, in other words notwithstanding that the parties had chosen a particular structure of obligations through their contractual relationships (i.e. name -> agent -> sub-agent).  





However, the concept of voluntary undertaking of responsibility is not without its difficulties. In Smith v Bush� Lord Griffiths suggested that it provided little assistance in determining whether or not a duty of care should be imposed: 





	"... I do not think that voluntary assumption of responsibility is a helpful or realistic test for liability.  It is true that reference is made in a number of the speeches in Hedley Byrne v Heller to the assumption of responsibility as a test for liability but it must be remembered that those speeches were made in the context of a case in which the central issue was whether a duty of care could arise where there had been an express disclaimer of responsibility for the accuracy of the advice.  Obviously if an adviser expressly assumes responsibility for his advice, a duty of care will arise, but such is extremely unlikely in the ordinary course of events... The phrase ‘assumption of responsibility’ can only have any real meaning when it is understood to refer to the circumstances in which the law will deem the maker of the statement to have assumed responsibility to the person who acts on the advice."





Similarly in Caparo Industries plc v Dickman� Lord Roskill said:





	"I find considerable difficulty in phrases such as ‘voluntary assumption of responsibility’ unless they are to be explained as meaning no more than the existence of circumstances in which the law will impose a liability upon a person making the allegedly negligent statement to the person to whom that statement is made; in which case the phrase does not help to determine in what circumstances the law will impose that liability or, indeed, its scope."





In Henderson and in White v Jones [1995] 2 AC 207 Lord Goff and Lord Browne-Wilkinson, respectively, considered that this criticism of the concept of assumption of responsibility was misplaced.  In White Lord Browne-Wilkinson suggested that the criticism had proceeded on the basis that “assumption of responsibility” referred to the defendant having assumed legal responsibility rather than responsibility for the task, but the assumption of responsibility referred to is the defendants’ assumption of responsibility for the task, not the assumption of legal liability.  Even in cases of ad hoc relationships, it is the undertaking to answer the question posed which creates the relationship.  If the responsibility for the task is assumed by the defendant he thereby creates a special relationship between himself and the plaintiff in relation to which the law (not the defendant) attaches a duty to carry out carefully the task so assumed.





The problem with this approach is that, used in this way, assumption of responsibility says nothing about to whom responsibility has been assumed, and accordingly to whom a duty of care is owed.  For example, in Caparo the House of Lords held that an auditor carrying out a statutory audit of a company for the purposes of the Companies Act owed a duty to the company, through its shareholders, to exercise reasonable care in performing the audit.  The purpose of the audit was to enable shareholders to exercise proper management over the company.  The auditor owes no duty, however, to prospective investors nor even to individual shareholders qua investor, and therefore will not be held liable for any losses they sustain acting in reliance on the audit report for investment decisions.





Did the auditor in Caparo assume responsibility for the task of carrying out an audit?  Of course he did.  Does this tell us anything about whether the auditor should be held responsible to investors?  Of course not.  This is because the phrase “assumption of responsibility” is being asked to perform too wide a conceptual function.  There is an important distinction, which is not fully recognised by the courts, between an assumption of responsibility between parties who have had a course of dealing, or some prior relationship, and use of the term where there has been no prior contact between plaintiff and defendant, where the plaintiff is effectively just “relying” on the defendant to have done his job carefully (e.g. in relying on accounts prepared by an accountant).�  In the latter case, if it is a question of the law attaching legal responsibility to the defendant’s conduct it is difficult to see what the concept of assumption of responsibility adds to the notion that the courts simply decide when and in what circumstances a duty of care will be owed.  This is a restatement of the proposition that if the defendant chooses to act, and does so negligently, the law deems him to be liable, just as when someone chooses to drive a motor car and does so carelessly the law holds him liable for the resulting damage.





(2)	The Contractual Structure


One feature of the cases in the 1980s when the courts were taking a more restrictive approach to the duty of care was an emphasis on the contractual structure, where the parties had entered into relationships which did not involve a direct contractual relationship.  Thus, if A contracts with B who contracts with C to provide a service which may have certain benefits for A, the argument might be that since the parties (A and C) have decided to arrange their relationship in such a way as to avoid direct contractual obligations, it is arguable that the plaintiff (A) should not then be permitted to sue in the tort of negligence for an effectively similar remedy, possibly bypassing any exclusion clauses in the contracts and taking the benefit of more advantageous rules under the Limitation Act 1980.  This was not always the case, particularly where the plaintiff was a “consumer” with no effective bargaining power, for example where, as commonly occurs, the purchaser of a house relies on the valuation report provided by a surveyor for a mortgagee, but there is no direct contract between the purchaser and the surveyor (notwithstanding that the purchaser has to pay a fee to the mortgagee to cover the cost of the valuation report).�





In Henderson v Merrett Syndicates Ltd Lord Goff acknowledged that the “contractual structure” argument still had force, but the facts of Henderson, said his Lordship, may be quite unusual (i.e. name -> agent -> sub-agent).  In many cases in which a contractual chain comparable to that on the facts of Henderson is constructed “it may well prove to be inconsistent with an assumption of responsibility which has the effect of, so to speak, short-circuiting the contractual structure so put in place by the parties.”





In the case of an ordinary building contract the owner contracts with a main contractor who will then contract with sub-contractors for the provision of materials or certain aspects of the work.  If the sub-contracted work or materials did not conform to the required standard, it would not ordinarily be open to the building owner to sue the sub-contractor or supplier direct under Hedley Byrne.  There is generally no assumption of responsibility by the sub-contractor or supplier direct to the building owner, the parties having so structured their relationship that it is inconsistent with any such assumption of responsibility.�  Unfortunately, Lord Goff did not explain why the ordinary building contract differs from the contractual structure established in Henderson nor offer any criteria by which to assess whether or not the contractual structure argument should apply in any given case.  





The distinction is not based on a difference between economic loss and physical damage, because in Marc Rich & Co. v Bishop Rock Marine Co. Ltd [1995] 3 All ER 307 the House of Lords concluded that a classification society does not owe a duty of care to the owner of the cargo on a vessel which has been negligently certified as seaworthy, when subsequently the vessel sinks, partly because if a duty of care was held to exist the cost of insuring against potential claims would ultimately be passed on to shipowners, thereby outflanking the contractual structure governing dealings between shipowners and cargo owners.�  It remains to be seen whether the courts will attempt to lay down guidelines for determining when the “contractual structure” is to be enforced and when it can be ignored.





(3)	Concurrent liability


In Henderson v Merrett Syndicates Ltd [1995] 2 AC 145 a further issue was whether a professional person could owe a concurrent duty in both contract and tort.  The relationship between professional and client has long been considered to be the paradigm example of concurrent liability, the client being entitled to sue either in the tort of negligence or for breach of an implied contractual term that the professional would exercise reasonable care in performing the contract.�





There had been some judicial comment throwing doubt on this proposition, but in Henderson the House of Lords held that an assumption of responsibility by a person rendering professional or quasi-professional services coupled with reliance by the person for whom the services were rendered could give rise to a tortious duty of care under the principle of Hedley Byrne, irrespective of whether there was a contractual relationship between the parties.  There was no reason to limit the tortious duty of care to cases where the relevant services were rendered gratuitously.  





Concurrent liability in tort would not be accepted if its effect would be to permit the plaintiff to circumvent or escape a contractual exclusion or limitation of liability for the act or omission that would otherwise constitute the tort, but, subject to this, a plaintiff who had concurrent remedies in contract and tort was entitled to choose the remedy which appeared to him to be the most advantageous in respect of any particular legal consequence, e.g. the limitation period is more favourable to plaintiffs in the tort of negligence than in contract.





7.	A Case by Case Approach


The present position is that, except where there are clear precedents for the imposition of a duty of care, the courts tend to approach each case on their individual facts.  Plaintiffs will seek to argue that the defendant has “assumed responsibility” towards them to take reasonable care to protect them from the loss that has occurred.  Defendants argue that their advice or professional service was given for a different purpose, usually (and not unreasonably it might be thought) for the purpose of advising their client (who is the person who, after all, is paying for their services). 





So, for example, in Electra v JPMG [1998] PNLR 135 it was said the mere giving of information by an auditor at an informal meeting, even if the auditor is aware that a third party (the plaintiff) was likely to rely on it, cannot, without more, amount to an assumption of responsibility, particularly where the third party is an experienced businessman who retained his own financial and legal advisers. 





In Peach Publishing Ltd v Slater & Co. [1998] PNLR 364, 384 Morritt LJ said that: “it does not ... follow from the fact that a statement was made both voluntarily and directly by A to B that A is assuming responsibility to B.  The circumstances in which the statement was made must also be considered in order to evaluate the significance of the facts that the statement was both voluntary and direct.”  On the facts, the statement made by D (an accountant) that the management accounts were essentially reliable, despite them not having been audited or certified, was made for the benefit of his client, the vendor of a company, so that the client was able to give a warranty to the purchaser.  The statement was not made for the benefit and information of the purchaser of the company.





8.	Pockets of Liability 


In the usual form of Hedley Byrne liability the plaintiff relies to his detriment upon the defendant who has assumed a responsibility to the plaintiff.  There are some situations where X relies on D, but D’s negligence causes loss to P rather than X.  Can P recover the loss from D?  In some circumstances, the answer is yes.





(1)	Employment references


In Spring v Guardian Assurance plc [1994] 3 WLR 354 the House of Lords held that an employer could owe a duty of care to an employee or former employee in respect of an employment reference.  Foreseeability of the damage, and proximity of the relationship were easily satisfied in the context of the employment relationship.  The real issue was whether it was just and reasonable to impose a duty of care given the possible overlap with the rules in the tort of defamation. It was held that the employer who gives such a reference undertakes responsibility for the reference being given with reasonable care.





(2)	Negligent Solicitors


The situation typically arises in some types of negligence by solicitors.  In Ross v Caunters [1980] Ch 297 it was held that solicitors who had failed to warn a testator not to allow the spouse of a beneficiary to witness a will drawn up by the solicitors were liable in negligence to the named beneficiary who lost her bequest as a result of the effect of the Wills Act 1837.





In White v Jones [1995] 2 AC 207, the defendant solicitors had negligently delayed drawing up an amended will in accordance with a client’s instructions to do so, and the client died not having amended the earlier will, with the result that the two plaintiffs were deprived of gifts of £9,000 each.  By a bare majority (3:2) the House of Lords held that the solicitors did owe a duty of care to the disappointed “beneficiaries”. If the duty of care did not extend to the beneficiary then: “The only person who has a valid claim has suffered no loss, and the only person who has suffered a loss has no valid claim.”  The testator’s estate has a claim against the solicitor for breach of contract but is entitled only to nominal damages since there is no financial loss to the estate - it is simply not distributed in accordance with the testator’s intentions.  





This was a matter of practical justice, rather than legal doctrine, because refusing to admit the beneficiaries’ claim would mean that there was no sanction in respect of the solicitor’s breach of professional duty: “a coherent system of law demands there should be an effective remedy against the solicitor.”  The House of Lords filled this gap, by extending to the intended beneficiary a remedy under the Hedley Byrne principle, concluding that the assumption of responsibility by the solicitor towards his client should be held in law to extend to the intended beneficiary who, as a result of the solicitor’s negligence, was reasonably foreseeably deprived of the intended legacy in circumstances where neither the testator nor his estate would have a remedy against the solicitor. Since Hedley Byrne liability is founded upon an assumption of responsibility the solicitor could be liable for negligent omissions as well as negligent acts.  





It is clear that the “assumption of responsibility” that the defendant undertakes was deemed to have occurred by law, irrespective of the defendant’s intentions in the matter.  This is simply another way of saying that if in these circumstances the defendant is negligent in performing his task he will owe a duty of care to someone who suffers loss as a result.





Limits to the solicitors’ duty


The solicitor’s assumption of responsibility is subject to any term of the contract between the solicitor and the testator which might exclude or restrict the solicitor’s liability to the testator under Hedley Byrne, though such a term is most unlikely to arise in practice.  It would also be subject to the Unfair Contract Terms Act 1977, s. 2(2), and therefore have to satisfy a “reasonableness” requirement.  





The duty does not arise in cases where the defect in the will comes to light before the death of the testator, and the testator either leaves the will as it is or otherwise continues to exclude the previously intended beneficiary from the relevant benefit.�





Nor does the duty arise where the solicitors have conflicting duties (e.g. to the testator);� nor where the estate would have an effective remedy against the negligent solicitors.�  There is normally no duty owed to the potential beneficiary to advise the testator with respect to preserving the potential value of the estate for the benefit of the beneficiary;� although where the testator consults a solicitor with a view to making a specific legacy to the potential beneficiary the solicitor does owe a duty of care to the beneficiary to advise the testator to take steps to ensure that the property falls into the estate and so passes to the beneficiary in accordance with the testator’s intentions.�





Where the alleged negligence consists of failing to carry out the testator’s instructions in the drafting of the will, and the testator has nonetheless gone on to execute the will as drafted by the allegedly careless solicitor, then, although the solicitor may owe a duty of care to the disappointed beneficiary, normally the claim will fail on the basis that the plaintiff was under a duty to mitigate his damage by seeking rectification of the will (under s. 20 of the Administration of Justice Act 1982).  If the will is rectified the disappointed beneficiary will receive his due, and a claim for negligence against the solicitors will be limited to the costs of obtaining rectification.  If the will is not rectified, because it is found to reflect the testator’s true intentions, then there will be no basis for suggesting that the solicitors were negligent with respect to the drafting of the will.�





(3)	Insurance Brokers


In Punjab National Bank v de Boinville [1992] 1 WLR 1138 the Court of Appeal held that an insurance broker owed a duty of care to the specific person whom he knew was to become an assignee of the policy, at all events if that person actively participated in giving instructions for the insurance to the broker’s knowledge.  Staughton LJ commented that there was a greater degree of proximity between the broker and the assignee than that which existed between the solicitor and the beneficiary under the will in Ross v Caunters, since the beneficiary may have known nothing of the will or the solicitor and would not have derived any benefit from it if it had later been revoked.





9.	Limiting the Scope of the Duty





(1)	Distinguish advice and information


Hedley Byrne applies not only to the giving of advice but also the provision of information in circumstances where the plaintiff enquires about a specific fact which he has no direct means of checking.� In Henderson v Merrett Syndicates Ltd Lord Goff said that the concept of special skill which a defendant undertakes to apply for the assistance of another who relies on such skill must be understood broadly enough to include special knowledge. 





Although most judicial statements about the distinction between the giving of advice and the provision of information address the inclusive nature of the duty of care (i.e. merely giving information can fall within the Hedley Byrne duty) the distinction between advice and information may be important in terms of defining the scope of the defendant’s duty.  A duty to exercise reasonable care in giving advice will normally cover a broader range of matters than a duty be careful in providing information.  The difference in scope of the duty can have significant consequences in terms of assessing the loss for which the defendant is held responsible.  





In South Australia Asset Management Corp. v York Montague Ltd [1996] 3 All ER 365 property had been negligently overvalued by the defendants as a result of which the plaintiffs advanced money to a borrower on the security of the property.  When the borrower defaulted on the loan the lender suffered a loss when the property turned out to be worth less than the sum loaned.  In the time between the negligent valuation and the borrower’s default, the property market had fallen.  The issue was whether the lender could claim this fall in value as damages from the negligent valuer, on the basis that but for the negligent valuation the lender would never have entered into the loan transaction at all and therefore all the losses flowing from the transaction were attributable to the valuer’s negligence.  The Court of Appeal held that in “no transaction” cases (i.e. where the lender would not have entered into the transaction had the true valuation been known), as opposed to “successful transaction” cases (where had the true valuation been known there would still have been a transaction, but on different terms, e.g. lower amount advanced, higher rate of interest etc.), the borrower was entitled to recover the full extent of the loss, including the fall in market value of the property.  The House of Lords held that the valuer was not responsible for that part of the lender’s loss attributable to the fall in the property market.  A valuer engaged to provide a valuation of property was providing information upon which a lender could base a decision, taking into account a number of other matters, as to whether to advance a loan secured on the property to a borrower.  The valuer was not advising the lender whether to advance the loan.  





Their Lordships distinguished between providing information for the purpose of enabling someone else to decide upon a course of action and a duty to advise someone as to what course of action he should take.  In the case of advice the adviser must take reasonable care to consider all the potential consequences of that course of conduct, and if he is negligent he will be responsible for all the foreseeable loss which is a consequence of that course of action, but if the duty is only to supply information he must take reasonable care to see that the information is correct, and if he is negligent he will be responsible for the foreseeable consequences of the information being wrong.  Thus, it can be crucial to determine what the scope of a defendant’s duty is and what loss is attributable to the breach of duty, before assessing the measure of damages which will compensate for that loss.  Clearly, if it can be argued that the defendant was giving information rather than advice the scope of the duty will be narrower and the range of loss may be reduced.





(2)	Excluding Liability


The Unfair Contract Terms Act 1977 s. 2(2) subjects contract terms and general notices purporting to exclude or restrict liability for negligence to a “reasonableness” test.�  In Smith v Bush [1990] 1 AC 831 the House of Lords held that the Act subjects all exclusion notices which at common law would provide a defence to an action for negligence to a requirement of reasonableness, whether they simply attempt to exclude an accrued liability or whether they attempt to exclude the Hedley Byrne duty of care.  It was not fair and reasonable to allow a surveyor to rely on a general exclusion of liability to a house purchaser in respect of a negligent mortgage valuation, and it was irrelevant whether the valuation was undertaken by an independent surveyor instructed by the mortgagee or by an “in-house” surveyor employed by the mortgagee.  





It does not follow, of course, that it would always be unreasonable for a professional person to seek to exclude or limit liability, particularly if the damages would be very large and it was impossible to obtain adequate insurance cover (see Unfair Contract Terms Act 1977, s. 11(4)). But in an ordinary contract for the supply of professional services it would be extremely difficult to justify an exclusion of liability for negligence, and where the plaintiff has paid for the service, albeit indirectly, as in Smith v Bush, this may be a good reason for saying both that his reliance was reasonable and that an exclusion of liability was unreasonable.





On the other hand, in McCullagh v Lane Fox and Partners Ltd [1996] 18 EG 104 the Court of Appeal held that it was not unfair or unreasonable to allow an estate agent to rely on a standard disclaimer contained in particulars of sale to the effect that “none of the statements contained in these particulars as to this property are to be relied on as statements or representations of fact”.  The plaintiff had relied on a statement as to the overall area of the site in deciding to purchase the property.  Hobhouse LJ pointed out that the transaction involved a sophisticated member of the public (the purchase price had been £875,000) who had had ample opportunity to regulate his conduct having regard to the disclaimer and who would have been assumed by all concerned to have had the benefit of legal advice before exchanging contracts.  Moreover, the use of disclaimers to insulate estate agents and their principals from responsibility for representations was commonplace and the normal basis on which house sales were carried out.  In these circumstances it would not be unfair to allow the defendants to rely on the disclaimer.  The effect of the disclaimer was that there was no assumption of responsibility by the estate agent.�





10.	Pockets of Immunity





(1)	Public Authorities


The rules on the liability of public authorities are complex, partly because they tend to be functioning in the context of statutory duties and powers, and partly because they are often operating in a regulatory capacity where the nature of a claim in negligence tends to be based on the failure of the authority to intervene to prevent harm to the plaintiff caused by someone else (where special rules apply to so-called “mere omissions”).  There have also been frequently expressed concerns (in the courts at least) that the imposition of a duty of care would have a detrimental effect on the performance of a public service, either by inducing an unduly “defensive” approach and/or by having an adverse impact on the public purse in the form of damages awards, which would thereby reduce the resources available for carrying out the public function.  





All of these issues were apparent in one form or another in X (minors) v Bedfordshire County Council [1995] 3 WLR 152 where the House of Lords held that a social services authority and those engaged in child protection measures (including social workers and doctors) did not owe a duty of care in negligence to children who were the subject of their intervention in respect of the manner in which they conducted the investigation or made a decision to remove a child into care, because: (i) it would induce the professionals involved to approach their task in an unduly defensive frame of mind; and (ii) the impact of litigation and awards of damages would be detrimental to the proper functioning of the child protection agencies and might impede their statutory function i.e. they would have even less funds for child protection activities than is currently the case.�





This is not to suggest that public authorities can never be held to owe a duty of care.  For example, in Welton v North Cornwall District Council [1997] 1 WLR 570 the local authority was held liable under the principle of Hedley Byrne where an environmental health officer negligently required the owner of food premises to undertake unnecessary works to secure compliance with the Food Safety Act 1990 causing the owner to incur substantial unnecessary expenditure.  By purporting to impose detailed requirements, enforced by threat of closure and close supervision, the officer had assumed a responsibility to exercise reasonable care in the statements made to the plaintiffs as to the necessary works for compliance with the legislation.  The fact that the relationship between the parties arose out of the exercise of statutory functions by the defendants was no reason for immunity in a case which would otherwise fall within common law principles for the existence of a duty of care





(2)	Banks


A bank providing a reference as to the creditworthiness of a customer owes a duty of care in advising about the customer’s financial standing (Hedley Byrne), but it owes no duty of care in respect of the genuineness or otherwise of the person who had requested the reference. In Gold Coin Joailliers SA v The United Bank of Kuwait [1997] PNLR 217 a fraudster posed as a client (M) of the defendant bank, and over the telephone requested the bank to provide a reference as to his (M’s) creditworthiness to the plaintiffs.  The defendants provided a telephone reference about M to the plaintiffs, who in reliance on the reference provided goods to the fraudster, who did not pay for them.  The bank were held not liable to the plaintiffs.  Their statements about M were accurate.  They did not have a duty to check on the identity of the person claiming to be M.





Similarly, a bank does not owe a duty of care to a third party to whom a customer of the bank has instructed the bank to pay a sum of money in respect of losses attributable to the non-payment of that money.�





(3)	Advocates


Advocates, whether barristers or solicitors, do not owe a duty of care to their client in respect of the manner in which a case is conducted in court.�  This immunity extends to pre-trial work which is so intimately connected with the conduct of the cause in court that it can fairly be said to be a preliminary decision affecting the way that the action is to be conducted at the hearing.� However, the scope of this immunity is unclear.  Advising who should be a party to the proceedings and settling pleadings in accordance with the advice was held to be outside the immunity.  Advice as to a plea in a criminal case is within the immunity.  Settlements at the door of the court may fall within the immunity, as may settlements which require the approval of the court.�





Conclusion 


After 36 years of litigation following Hedley Byrne & Co. Ltd v Heller the courts are still not entirely clear as to the conceptual basis for the liability of professionals to persons other than their clients.  Though they have struggled, at times, to provide a coherent conceptual framework, this was probably inevitable once professional liability expanded beyond the law of contract into the more turbulent waters of the tort of negligence.  The current thinking is centred on the notion of “voluntary assumption of responsibility”, but this concept is probably being asked to shoulder a burden that it is ultimately not capable of bearing. Even if one accepts that “assumption of responsibility” provides a theoretical basis for professional liability, it provides precious little in the way of practical guidance to lawyers who have to advise clients whether a duty of care has arisen.  Where the law is opaque it provides fertile ground for litigation.





It is also worth bearing in mind that the law on professional liability is part of a wider debate that has been conducted in the appellate courts over the last 30 years about the range and limits of tort liability in general.  It is subject to shifts in judicial perceptions about the appropriate function of negligence liability.  For example, the tone of the judgments of the House of Lords in Henderson v Merrett, Spring v Guardian Assurance and White v Jones (in all of which the plaintiffs’ action succeeded) appears to be at odds with the more restrictive approach adopted only four years earlier in Caparo Industries v Dickman.  This may reflect a subtle shift in the pendulum that tends to oscillate between pro-plaintiff and pro-defendant attitudes over time, but it could also represent part of a continuing process of seeking, in the ad hoc, case by case method of the common law, to establish workable principles which both explain and justify the sometimes intuitive judgments that have to be made about the boundaries of liability.  In Hedley Byrne v Heller itself Lord Pearce commented that: 





	“How wide the sphere of the duty of care in negligence is to be laid depends ultimately on the courts’ assessment of the demands of society for protection from the carelessness of others.”





Not only have we, as a society, become less tolerant of error in others, but the scope of responsibility now laid at the feet of professional persons has been widened, often far beyond the person who in all senses has to foot the bill, the client.








©  Michael A. Jones
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