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INTRODUCTION


The challenge inherent in providing a review of recent legal developments in the United States that may be of interest to liability insurers is threefold.


First, laws effecting liability insurers are promulgated and enforced by each of the 50 states individually.  The lack of uniform laws and statutes applicable to insurers often makes it difficult to place insurance or represent insurers in various states with any degree of predictability.  The following review draws upon various Federal Circuit Courts of Appeals, with emphasis on the following circuits: Fifth (including Texas), Ninth (including California), Second (including New York), Sixth (including Ohio), and Seventh (including Illinois).  In addition, this analysis of relevant and significant case law includes opinions from various state courts.


Second, a review of relevant legislation and court decisions of the various states may be valuable to liability insurers of some risks and industries and be of no interest to others.  The goal of this review is to strike a chord of common interest in most liability insurers without lapsing into abstraction and generalities that will be of little benefit to any insurer.


The third, and perhaps most daunting, challenge is to resist the urge to predict the course of future events in regard to legislation and legal trends which may impact liability insurers.  The endless cycle of tort reform and judicial action and reaction does not swing with the predictability of a pendulum, but rather finds direction and redirection due to legal, political, social, and economic stimuli.

This review of recent legal developments in the United States was written with the intent to benefit those liability insurers whose business dealings, policies, and assureds are subject to the jurisdiction of the state and federal courts of the United States.
LEGISLATIVE TORT REFORM AND JUDICIAL TRENDS:

THE CYCLE CONTINUES

Legislative Tort Reform


Federal Product Liability Reform 


For several years now, the United States Congress has been fine-tuning the specifics of a Federal Product Liability Reform scheme.  The first two proposals are no longer viable, and the Senate is currently debating a third.  The first version passed both houses of Congress in 1996 but was vetoed by President Clinton.  The second, almost identical, version, Senate Bill (S.B.) 648, was introduced in June of 1997.  However, President Clinton promised the same fate for S.B. 648.  Thus, the Rockefeller discussion draft emerged as a result of negotiations between Senator Jay Rockefeller, the chief Democratic supporter of product liability reform, and the White House.  This third draft was decidedly more pro-plaintiff and conspicuously lacked the most progressive changes, an unconditional cap on punitive damages and joint and several liability reform.  Therefore, the chief Republican supporter of product liability reform, Senator Slade Gorton, countered with the Gorton Substitute.  The most recent version of the Gorton Substitute, Senate Bill 2236, was introduced on June 25, 1998.  A brief summary of the provisions currently on the table in Washington follows.

Evolution of Federal Product Liability Reform Proposals

Senate Bill 648 (6/19/97)
Rockefeller Discussion Draft
Senate Bill 2236 (6/25/98)

Product Seller other than manufacturer liable to claimant only if: seller’s failure to exercise reasonable care was a proximate cause of harm to claimant; seller made express warranty to which product failed to conform; or seller engaged in intentional wrongdoing that was a proximate cause of harm.

Seller must have had reasonable opportunity to inspect product, and inspection must have revealed harmful aspect, for seller to be liable.

Seller liable if manufacturer is not amenable to service of process or is judgment-proof.
Same as S.B. 648
Product Seller other than manufacturer liable to claimant only if: seller’s failure to exercise reasonable care was a proximate cause of harm to claimant; seller made express warranty to which product failed to conform; or seller engaged in intentional wrongdoing that caused the harm.

Seller must have had reasonable opportunity to inspect product, and inspection must have revealed harmful aspect, for seller to be liable.

Seller liable if manufacturer is not amenable to service of process or is judgment-proof.

It is a complete defense to a claim that a claimant was under the influence of alcohol or drugs, and the claimant, as a result of the alcohol or drugs, was more than 50% responsible for the accident.
It is a complete defense to a claim that a claimant was under the influence of alcohol or drugs, and the claimant, as a result of the alcohol or drugs, was more than 50% responsible for his harm.
Same as Rockefeller Discussion Draft

Damages are reduced by the percentage of responsibility for claimant’s harm attributable to misuse or alteration of the product by any person if defendant establishes that such percentage of harm was proximately caused by use or alteration contrary to defendant’s express warnings or instructions determined to be adequate under state law, or if risk should have been known to ordinary user of product.  
Same as S.B. 648
Same as S.B. 648

Statute of limitations is 2 years from the date the claimant discovered, or should have discovered, the harm and its cause.
Same as S.B. 648, but extension for claimant who does not discover harm during 18-year statute of repose.
Same as Rockefeller Discussion Draft, but statute of repose extension limited to two years.

Statute of repose is 18 years after delivery of product.  Does not apply to vehicles.
Same as S.B. 648, but applies only to durable goods used in a workplace when claimant is covered under workers’ compensation law.
Same as Rockefeller Discussion Draft.

Issue of punitive damages may be bifurcated from underlying proceedings at request of either party.
Same as S.B. 648
Same as S.B. 648

Punitive damages may, to extent permitted by state law, be awarded if claimant established by clear and convincing evidence that defendant’s conscious, flagrant indifference to rights or safety of others was proximate cause of harm.
Punitive damages may, to extent permitted by state law, be awarded if claimant established by clear and convincing evidence that the harm was the result of defendant’s conscious, flagrant indifference to rights or safety of others.
Same as Rockefeller Discussion Draft.

Punitive damages are capped at the greater of two times compensatory damages or $250,000, with departure from cap allowed for “egregious conduct.”
Punitive damages are capped at the lesser of two times compensatory damages or $250,000 only when defendant is an individual with net worth of $500,000 or less, or has annual revenues of $5,000,000 or less and fewer than 25 full-time employees.
Same as Rockefeller Discussion Draft.

Joint and several liability is abolished for non-economic loss.  Defendant is liable for the percentage of loss in direct proportion to his responsibility for harm.
No provisions on joint and several liability.
No provisions on joint and several liability.

No workers’ compensation subrogation provision.
Insurer shall have right of subrogation against manufacturer to recover any claimant’s benefits attributable to fault of claimant’s employer or co-worker.
Insurer shall have right of subrogation against manufacturer or product seller to recover any claimant’s benefits, and the manufacturer or seller after notice to the insurer may raise the issue of employer fault.

No settlement offer provision.
Party is penalized by up to $50,000 for rejecting a settlement offer more favorable than the final judgment.
No settlement offer provision.


The Clinton administration has indicated a willingness to sign a watered down version of the product liability reform bill providing protection for product sellers, manufacturers of workplace equipment, and suppliers of raw materials for medical devices.
  However, many manufacturers, particularly auto manufacturers, refer to such a version as “product liability lite”, and are opposed for fear that adoption of such a stripped-down version would reduce chances of obtaining a bill with broader protection in the future.

Illinois Tort Reform


The most significant development in the area of state legislative tort reform is the decision of Best v. Taylor Machine Works, et al., 689 N.E.2d 1057, 179 Ill.2d 367 (Ill. 1997), wherein the Illinois Supreme Court declared the state tort reform scheme unconstitutional.  The case was a consolidation of two causes of action; one for severe personal injuries sustained when a forklift malfunctioned, and the second arising from the death of individual at an allegedly negligently constructed railroad crossing.  The plaintiffs in both cases asserted that Illinois’ tort reform scheme, under Public Act 89-7, was unconstitutional in its entirety.   In a lengthy opinion, the Illinois Supreme Court concurred.


First, the court addressed the heart of Public Act 89-7, the $500,000 cap on compensatory damages for non-economic injuries.   The cap automatically applied in certain tort cases only.
 Moreover, because the statute by its terms defined compensatory damages as the sum of economic and non-economic damages, the court noted that the statute limited compensatory damages, which are intended to make the plaintiff whole.  Therefore, the court concluded that the cap was arbitrary, as it improperly discriminated among types of injuries.  Id. at 1076.  The court also held that the cap violated the separation of powers doctrine, in that it invaded the power of the judiciary to limit excessive awards of damages.  Id. at 1081.


The court held three other portions of the statute unconstitutional: (1) the abolition of joint and several liability; (2) the provision giving a credit to third-party tortfeasors in the amount of the employer’s proportionate share of liability; and (3) the mandate of unlimited disclosure of plaintiff’s medical information and records.  Id. at 1100.  Furthermore, because these invalid provisions could not be severed from Public Act 89-7 without doing violence to the legislative intent by the tort reform scheme, the statute in its entirety was deemed unconstitutional.  Id.  The court concluded that the state legislature “is free to reenact whatever provisions it deems desirable or appropriate.”  Id. at 1105.
Other Legislative Trends

With respect to other legislative areas of interest, the federal and various state legislatures are proposing and adopting more legislation designed to provide some relief to insurers and product manufacturers.  In response to the departure of several large chemical companies from the  biomaterials market, the United States Congress at the end of July 1998 approved limits on certain lawsuits over defective medical implants, such as pacemakers, heart valves, and brain shunts.  The legislation, which was unanimously approved by the Senate, would provide complete immunity from state and federal lawsuits to suppliers of basic biomaterials used in the manufacture of certain medical devices, assuming the products met contract specifications.  However, as a result of lobbying efforts on behalf of the Association of Trial Lawyers of America, the legislation excludes from immunity suits arising from silicone breast implants.  President Clinton has indicated he will sign the legislation into law.  


In addition to the impact of Best v. Taylor Machine Works, et al., another notable development in Illinois legislation and jurisprudence is the decision of Milwaukee Safeguard Ins. Co. et al. v. Selcke, 688 N.E.2d 68, 179 Ill.2d 94 (Ill. 1997), wherein the Illinois Supreme Court held that a statute imposing a privilege tax on foreign insurance companies was unconstitutional.  In that case, insurer-taxpayers brought suit against the Illinois Director of Insurance seeking a refund of payments made under the privilege tax.  Section 409 of the Illinois Insurance Code required foreign or alien insurance companies to pay a tax equal to 2% of their net taxable premium income for the privilege of conducting business within the State.  Domestic insurers who met certain qualifications were exempt from paying the tax, while foreign insurers meeting the same qualifications were required to pay.  Id. at 70.  


The court found that this requirement violated the uniformity clause of the Illinois Constitution, as well as the Equal Protection Clause of the both the Illinois and United States Constitutions, because Section 409 was not rationally related to any real and substantial difference between foreign and domestic insurance companies.  Id.  Although the court recognized a substantial difference between foreign and domestic insurers, it reasoned that the tax was not necessary to compensate the state for additional costs of regulating foreign insurers and the collection of the tax did not bestow additional powers on the state to regulate foreign insurers.  Id. at 71.


In March of 1998, the California Supreme Court upheld the constitutionality of Proposition 213, which limits the recovery of pain and suffering (noneconomic) damages by uninsured motorists.
  Lost wages, medical costs, and other out-of-pocket (economic) damages are still recoverable by uninsured motorists.  Since its inception in 1996, the constitutionality of Proposition 213 has been evaluated by California state courts twice: first, in Yoshioka v. Superior Court of Los Angeles County, 68 Cal.Rptr.2d 553 (Cal. Ct. App. Nov. 18, 1997), and again in Quackenbush v. Superior Court of San Francisco County, 70 Cal.Rptr.2d 271 (Cal. Ct. App. Dec. 24, 1997), pet. for cert. filed, 67 U.S.L.W. 3001 (June 22, 1998) (No. 97-2058).  The grounds for the challenges included the retroactive application of Proposition 213, alleged violations of the equal protection and due process clauses, and the lack of a provision for a hearing prior to the denial of recovery.  However, both cases rejected these arguments, and the reasoning of the courts was affirmed when the California Supreme Court declined to review or de-publish the opinions.


New York has recently passed legislation
 designed to give licensed insurers the ability to compete with unauthorized insurers in the “special risks” market.  The statute permits domestic insurers to file for certain exemptions from filing requirements that will afford domestic insurers greater flexibility in writing large or unusual risks.  The exemption is only available to insurers underwriting eligible risks and transacting business from an office within the state.  Furthermore, eligible risks are defined as (1) producing a minimum annual premium in excess of $100,000, or (2) coverages for risks which are of an unusual nature, are high loss hazards, or are difficult to place. 

Finally, with respect to the Year 2000 problem, many state legislatures have implemented programs to assist members of the business community in preparing for the advent of the millenium.  By way of example, the Illinois Department of Insurance has taken a proactive approach in an effort to prevent the insurance industry from taking certain inappropriate Year 2000-related actions in response to concern over the shifting of Year 2000 exposure to the insurance industry.  These actions include: canceling policies mid-term due to Year 2000 exposures; nonrenewal of policies or using Year 2000 endorsements on a blanket basis as opposed to underwriting individual risks; and using Year 2000 exclusions to the degree that marketplace disruption is evident.  If the Department determines that inappropriate Year 2000-related exclusion activities are taking place, it will rigidly enforce all existing laws and regulation to provide remedial relief to consumers, including sponsoring new legislation to control insurance industry misconduct.  

The Texas Department of Insurance has adopted standards for ensuring that its hardware and software are Year 2000 compliant and provides a testing center for businesses to use in testing the compliance of their hardware and software.  

The New York Insurance Department is monitoring the progress of the insurance industry in addressing the Year 2000 problem through the institution of a licensing program.  Each potential licensee was requested in 1997 to provide a Year 2000 plan overview, complete with key milestones and a budget breakdown.  In March of 1998, each licensee was directed to provide quarterly reports apprising the Department of Insurance of its ongoing Year 2000 compliance status.  

In the interest of conserving space, this paper presents a sample of proactive Year 2000 initiatives, as taken by the Departments of Insurance of Illinois, Texas, and New York.  In addition, many other states have instituted some type of administrative measures in preparation for the anticipated Year 2000 problems.

Judicial Trends
Declaratory Judgments

If a question regarding coverage exists, the declaratory judgment action is a useful tool for insurers faced with questionable coverage and the specter of potentially exorbitant defense and indemnity costs.  Several recent federal and state court decisions have clarified an insurer’s right obtain a judicial declaration of its coverage obligations.

The determination of coverage issues involving policies of insurance issued in the United States has, generally, been made through the application of state, rather than federal, law.  This does not, however, restrict the ability to determine coverage issues to state courts, as federal courts can apply state law to decide issues such as the duty to defend and indemnify.

Historically, the United States federal courts have been the forum of choice for insurers, both foreign and domestic, in which to seek a declaration of policy coverage pursuant to the Federal Declaratory Judgment Act.
  Insurers view the federal courts as a forum free from the bias and prejudice so often perceived to exist in state courts.  Often, an insurer’s perception and appreciation of federal district court as a preferable venue is heightened by the probability of an impending state court suit involving allegations of bad faith and breach of contract against the insurer.  Although not an indictment of state courts in general, this perception indicates insurers’ recognition that some of the larger verdicts against insurers have originated from the various state courts in the last few years.

When a federal court hearing a declaratory judgment action is faced with a concurrent state court proceeding involving the same coverage issues and parties, the federal courts historically have had the ability see the federal proceedings to resolution.  Until 1995, there were two standards under which a federal district court could retain or dismiss suits pending in both state and federal court.  One standard gave the federal district courts the discretion to retain or dismiss declaratory judgment actions with an admonition to avoid gratuitous interference with proceedings that properly belong in state court.
  The other standard allowed federal courts to retain jurisdiction in declaratory judgment actions unless “exceptional circumstances” justified staying or dismissing the federal court proceedings in favor of the concurrent state court suit.

In 1995, the United States Supreme Court resolved the dual-standard controversy with its seminal decision in Wilton v. Seven Falls Co. et al., 115 S. Ct. 2137 (1995), a case originating in the federal court sitting in the Southern District of Texas.  In Wilton, underwriters had sought a declaratory judgment in federal court that their commercial liability insurance policies provided no coverage for underlying claims in excess of $100 million.  Subsequently, the policyholders sued underwriters in state court on the policies.  The district court stayed the declaratory judgment action pending resolution of the later-filed state court suit.

The Supreme Court held that, under the Declaratory Judgment Act, the federal district courts possess the discretion to retain an action in the face of parallel state proceedings involving the same issues and parties.  Id. at 2140.  The Court rejected the “exceptional circumstances” test in favor of the discretionary standard set forth in Brillhart, stating:

[W]here another suit involving the same parties and presenting opportunity for ventilation of the same state law issues is pending in state court, a district court might be indulging in gratuitous interference if it permitted the federal declaratory judgment action to proceed.

Id. at 2138.  The Supreme Court’s opinion appeared to reduce the situations in which insurers could maintain declaratory judgment actions in federal district court in the face of concurrent state court proceedings.  The door to federal court seemed to be closing in the face of many insurers seeking declaratory judgments.

Recently, the United States Court of Appeals for the Fifth Circuit opened the door to insurers filing declaratory judgment actions in federal court in Cornhill Ins. PLC v. Valsamis, Inc., 196 F.3d 80 (5th Cir. 1997), cert. denied, 118 S. Ct. 69 (1997).


The Cornhill decision involved an underlying case in Texas state court by an employee against her former employer for sexual harassment.  The defendants settled the state court suit for an agreed judgment of $1,250,000, an assignment of the employer’s claims against it insurers, a lump sum payment by the employer, and a covenant by the plaintiff not to execute on the judgment against the defendant.


The insurers filed a declaratory judgment action in the federal court in the Southern District of Texas,
 seeking a declaration that they had no duty to defend against the state court claims and that their policies did not provide coverage for the settled claims.  Subsequently, the plaintiff employee filed a suit against the insurers in Texas state court, as a judgment creditor and an assignee of the defendant employer, alleging causes of action of bad faith, violations of the insurance code, and deceptive trade practices.  The federal district court granted summary judgment in favor of the insurers, finding that no coverage existed for the claims asserted in the underlying suit.


On appeal, the Fifth Circuit reviewed the facts of the underlying case, as well as the recent Wilton opinion of the United States Supreme Court.  The plaintiff portrayed the insurers as racing to the federal courthouse in an attempt to obtain a more favorable venue in federal court as opposed to Texas state court, even though the insurers had filed their respective federal court action several months prior to the bad faith.  After a brief analysis, the Fifth Circuit cited the Wilton opinion and affirmed the district court’s findings that the insurers’ suits were not anticipatorily filed and that no indispensable parties were excluded.


In light of the Fifth Circuit’s opinion in Cornhill, it is apparent that the basis by which an insurer can maintain a declaratory judgment action in federal court, in the face of a concurrent bad faith proceeding against insurers in state court, has been preserved, at least in the United States Court of Appeals for the Fifth Circuit.


The Texas Supreme Court has also paved the way for insurers seeking declaratory judgments by validating, in certain situations, the necessity for a declaration of coverage obligations.  In State Farm Fire & Cas. Co. v. Gandy, 925 S.W.2d 696 (Tex. 1996), the Supreme Court ruled that a defendant’s assignment of claims against his insurer was invalid under certain circumstances.  The practical effect of the Gandy decision is to encourage insurers to issue a reservation of rights and litigate valid coverage defenses by way of a declaratory judgment action prior to denying coverage.  By following this course of action, an insurer will likely avoid the possibility of an insured assigning claims of bad faith to a third party claimant.  As a result, the insured is provided with potential personal liability before litigating the underlying action.  


The insurer’s right to secure a declaratory judgment ajudication regarding coverage obligations was clarified by the Texas Supreme Court in Farmers Texas County Mutual Insurance Company v. Griffin, 955 S.W.2d 81 (Tex. 1997).  The insurer had sought a declaration that it had no duty to defend or indemnify its insured in an underlying tort suit, which the insurer was defending pursuant to a reservation of rights.  The Supreme Court upheld an insurer’s right to secure an ajudication on coverage before the underlying tort suit proceeded to judgment.  The court rendered judgment for the insured on all claims, holding that the absence of a duty to defend negated any duty to indemnify.  The court stated that “if the underlying petition does not raise factual allegations sufficient to invoke the duty to defend, then even proof of all of those allegations could not invoke the insurer’s duty to indemnify.”  


Bad Faith


In 1997, the Texas Supreme Court reiterated the standard for determining an insurer’s duty of good faith and fair dealing in Universe Life Ins. Co. v. Giles, 950 S.W.2d 48 (Tex. 1997).  The standard in Texas for bad faith claims had previously been the “no reasonable basis” test; in other words, the duty of good faith and fair dealing was breached when the insurer had no reasonable basis for denying or delaying payment.  Id. at 50-1.  However, the Giles court changed the standard to a “reasonably clear” test,
 as set forth in Article 21.21 of the Texas Insurance Code.  Id. at 55.  Now, the benchmark for determining whether the duty of good faith has been breached is whether an insurer knew or should have known that that it was reasonably clear that the claim was covered.  The question of whether an insurer’s liability is reasonably clear remains a question of fact for the jury.  Id. at 56.


The Texas Supreme Court in State Farm Fire & Cas. Co. v. Simmons, et al., No. D-4095 (Tex. February 13, 1998), recently applied the new bad faith standard.  The court found that, based upon a previous theft claim reported by the homeowner, the insurer labeled a subsequent fire claim as suspicious, even though the legitimacy of the theft claim was unquestionable.  Upon receipt of notice of the fire loss, the insurer referred the claim to a special investigation unit that handled suspicious claims.  Four months later, it denied the claim.  The carrier argued that it based its denial of the claim on the fact that the homeowners had fallen behind in their mortgage payments and therefore had a financial motive to burn their house.  The court disagreed, noting the couple had worked out a repayment plan and that their mortgage obligation exceeded their coverage under the policy.  Furthermore, the carrier failed to investigate the possibility that other potential suspects might have started the fire.  Thus, the court found the evidence legally sufficient that the carrier breached its duty of good faith and fair dealing.  However, the court did reverse a $2,000,000 award of punitive damages. 

A particularly large bad faith award
 was handed down recently in California against State Farm.  In January of 1998, the insurer was held liable for its investigation of a fire loss claim by a Los Angeles dry-cleaning business in Calharr Inc. v. State Farm Fire & Cas. Co., No. BC150257 (Cal. Supr. Ct. January 6, 1998).  The plaintiffs presented evidence that State Farm engaged in profit-oriented claim practices that could only be realized by paying insureds less than what they were owed or denying their claims.  Moreover, when arson was an issue in fire losses, the insurer followed the practice of focusing its investigation on evidence as to whether the insured set the fire.  The plaintiffs’ fire investigation expert testified that based upon the information developed by the insurer, it was impossible to determine the cause of the fire.  Thus, the jury found that State Farm focused its investigation on those facts that would be favorable to the denial of the claim.

Other Judicial Trends

In December 1997, the Texas Supreme Court issued the decision of Hammerly Oaks Inc. v. Edwards, 958 S.W.2d 387 (Tex. 1997).  The court held that a corporation can be assessed punitive or exemplary damages for the gross negligence of its employee only if the employee was acting within the scope of his or her employment as a vice-principal.  In determining whether an employee’s corporate capacity was sufficient to support a finding that he or she was a vice-principal, the court determined that the following employment categories would support such a finding:

1. corporate officers;

2. employees with the authority to hire, fire, or direct other employees;

3. employees performing non-delegable duties of the corporation; and

4. employees to whom an employer has confided management responsibilities.

The court opined that the title of the employee was not always the sole determining factor in vice-principal status.


Also on the issue of punitive damages, the Texas Supreme Court recently handed down the decision of Owens-Corning Fiberglas Corp. v. Malone, et al., 41 Tex. Sup. Ct. J.  877 (Tex. June 5, 1998).  The case involved two consolidated products liability actions concerning asbestos-related injuries.  The court held that evidence about the profitability of a defendant’s misconduct and previously-paid punitive damage awards, or previously–paid settlement amounts for punitive damages, for the same course of conduct is relevant and may be admitted when a defendant offers it to mitigate punitive damages.  The court reasoned that repeatedly imposing punitive damages on the same defendant for the same course of wrongful conduct may implicate substantive due process constraints.


Finally, the California Supreme Court recently handed down a landmark decision, Aerojet-General Corp. v. Transport Indem Co., 9948 P.2d 909, 70 Cal.Rptr.2d 118 (Cal. 1997), which dramatically reaffirmed the broad scope of liability insurers’ duty to defend damage claims, particularly environmental claims.  The case arose out of a standard commercial liability policy that insured against claims for discharge of hazardous substances.  The court concluded that insurers must pay for environmental investigations, including governmentally mandated Remedial Investigation/Feasibility Studies, as covered costs of defense, when the investigations are reasonable
 and necessary to avoid or minimize liability for environmental pollution.  However, to be included, the costs must have been incurred between the insured’s tender of defense and the conclusion of the case.


Even more significantly, the California Supreme Court held that insurers must defend an entire lawsuit against an insured, even when the lawsuit alleges injuries or damages outside the policy period.  The insurers attempted to recover from the policyholder the pro-rata cost of defending claims involving injury or damage allegedly occurring during a prior period when Aerojet was effectively self-insured.  Notwithstanding any limitations in the contract, the court ruled that the law implied a duty for a liability insurer to defend all claims in a lawsuit if there is even one potentially covered claim.  However, the court ultimately concluded that Aerojet was not entitled to indemnification for its pollution because of an exclusion in its policy for “expected” harm.

ENVIRONMENTAL LIABILITY:

POLLUTION EXCLUSIONS AND CAUSATION

Total Pollution Exclusion

In the last decade, a number of state and federal courts have considered the effect of the Absolute Pollution Exclusion Endorsement contained in many CGL policies.  The exclusionary terms are typically drawn from the 1986 Insurance Services Office (ISO) wording, which states, in pertinent part, the following:


This insurance does not apply to:

(1)
Bodily injury or property damage arising out of the actual, alleged or threatened discharge, dispersal, seepage, migration, release or escape of pollutants:

(a)
At or from any premises, site or location which is or was at any time owned or occupied by, or rented or loaned to any insured;

(b)
At or from any premises, site or location which is or was at any time used by or for any insured or others for the handling, storage, disposal, processing or treatment of waste;

(c)
Which are or were at any time transported, handled, stored, treated, disposed of, or processed as waste by or for any insured or any person or organization for whom you may be legally responsible; or

(d)
At or from any premises, site or location on which any insured or any contractors or subcontractors working directly or indirectly on any insured’s behalf are performing operations

(i)
if the pollutants are brought on or to the premises, site or location in connection with such operations by such insured, contractor or subcontractor, or

(ii)
if the operations are to test for, monitor, clean up, remove, contain, treat, detoxify or neutralize, or in any way respond to, or assess the effects of pollutants.

(2)
Any loss, cost or expense arising out of any:

(a)
Request, demand or order that any insured or others test for, monitor, clean up, remove, contain, treat, detoxify or neutralize, or in any way respond to the effects of pollutants, or 

(b)
Claim or suit by or on behalf of a governmental authority for damages because of testing for, monitoring, cleaning up, removing, containing, treating, detoxifying or neutralizing, or in any way responding to or assessing the effects of pollutants.

Pollutants means any solid, liquid, gaseous or thermal irritant or contaminant, including smoke, vapor, soot, fumes, acids, alkalis, chemicals and waste.  Waste includes material to be recycled, reconditioned or reclaimed.  


Many state courts have examined the same or substantially similar pollution exclusions and have concluded that they are clear and unambiguous.  National Union Fire Ins. Co. of Pittsburgh, Pa. v. CBI Industries, Inc., 907 S.W.2d 517, 522 (Tex. 1995).  Courts generally strive for uniformity in construing insurance provisions especially where, as here, the contract provisions are identical across jurisdictions.  Constitution State Ins. Co. v. Iso-Tex, Inc., 61 F.3d 405, 408-409 (5th Cir. 1995).  For example, the Texas Supreme Court considered a provision nearly identical to the above provision and held the provision to be clear and susceptible of only one possible interpretation. CBI, 907 S.W.2d at 522.

In construing the language of the exclusion, the Texas Supreme Court stated that “[t]his pollution exclusion is just what it purports to be – absolute[.]”   Id. (citing Alcolac Inc. v. California Union Ins. Co., 716 F. Supp. 1546 (D. Md. 1989)).  The Texas Supreme Court specifically stated that the pollution exclusion clauses in that case unequivocally denied coverage for damage resulting from pollutants, however the damage was caused.  CBI, 907 S.W.2d at 522.

The CBI holding has been approved and adopted by the Fifth Circuit in Constitution State Ins. Co. v. Iso-Tex, Inc., 61 F.3d 405, 408-409 (5th Cir. 1995).  In that case, Fifth Circuit clearly affirmed the holding of the U.S. District Court for the Southern District of Texas that an absolute pollution exclusion clause unambiguously excluded coverage for bodily injury caused by the insured’s contamination of nearby residences with biomedical waste.

In Northbrook Indem. Ins. Co. v. Water District Management Co., Inc., 892 F. Supp. 170, 173 (S.D. Tex. 1995), the court applied the reasoning of the CBI opinion and held that where an absolute pollution exclusion is unambiguous, there is no need to delve into the intentions of the parties.  The Absolute Pollution Exclusion contained in Northbrook was similar to the above-quoted exclusion.  The court in Northbrook found that the plaintiffs’ claims in the underlying litigation for bodily injury due to exposure to well water contaminated with toxic and hazardous substances, including benzene, was barred by the pollution exclusion clause contained in the policy.  Therefore, the court granted summary judgment in favor of the insurer.  Id. at 174-176.

In the recent opinion of Certain Underwriters at Lloyd’s, et al. v. C.A. Turner Construction, Co., Inc., the Fifth Circuit upheld an absolute pollution exclusion as applied to for injuries allegedly suffered by a worker when he was exposed to a discharge of toxic gas.
  112 F.3d. 184 (5th Cir. 1997).  Guided by the language of the pollution exclusion clause and the Texas Supreme Court’s decision in CBI, the Fifth Circuit in C.A. Turner Constr. Co., Inc., concluded that coverage for damage resulting from the release of toxic gas was excluded under the Absolute Pollution Exclusion clause.  The Fifth Circuit held that the language contained in the pollution exclusion clause was not ambiguous, as a plain reading of the clause dictated the conclusion that all damage caused by pollution, contamination, or seepage is excluded from coverage.

In fact, most courts have declined to support the argument that the terms “discharge,” “dispersal,” and “pollution” are terms of art.  The United States District Court for the Southern District of Texas in the Fifth Circuit recently issued a Memorandum and Order in Civil Action No. H-97-2234 styled Clarendon America Insurance Co. v. Bay, Inc., taking a broader view of these exclusions.  In the opinion, which is set for publication, the court held that the language used in absolute pollution exclusions is not limited to traditional environmental harm – i.e. releases that cause widespread environmental harm. See also C.A. Turner Constr. Co., Inc., 112 F.3d at 187.  Moreover, the courts have also rejected the argument that substances such as sand, silica,
 gravel, cement, dust, passive cigarette smoke, and carbon monoxide do not constitute pollutants.  The Fifth Circuit has noted that “numerous courts have found substances constituted pollutants regardless of their ordinary usefulness.”  American States Ins. Co. v. Nethery, 79 F.3d 473, 477-78 (5th Cir. 1996).
 

However, in interpreting an Absolute Pollution Exclusion similar to that stated above, at least one court has found that a slight latent ambiguity exists, which constituted a fact issue requiring denial of summary judgment for the insurer with respect to certain types of claims involving exposure to wet cement.  Clarendon America Insurance Co. v. Bay, Inc., C.A. No. H-97-2234, p. 16 (S.D. Tex. June 1, 1998).  Because the exclusion denies coverage for injuries stemming from the “discharge, dispersal, seepage, migration, release or escape of pollutants,” the court declined to grant summary judgment to the insurers on the plaintiffs’ claims alleging they were injured when their bodies came into contact with wet cement.  The court stated that the claims presented a fact issue regarding whether the cement was stored in its intended container and location, so as not to stem from the specific events set forth in the exclusion.  

Turning to other jurisdictions’ interpretations of pollution exclusions, some courts have distinguished between discharges that cause widespread environmental harm and discharges that do not.  These courts have concluded that exclusion clauses may be ambiguous in limited circumstances when applied outside the context of environmental pollution.  The following state and federal courts have come to the conclusion that coverage might exist due to ambiguity: Wisconsin, the Eighth Circuit (applying Missouri law), and the Tenth Circuit (applying Colorado law).

In 1997, the Wisconsin Supreme Court held that a pollution exclusion, which was very similar to the one quoted above, was ambiguous as applied to carbon dioxide produced from human breathing.  Donaldson v. Urban Land Interests, Inc., 564 N.W.2d 728, 211 Wis.2d 224 (Wis. 1997).  The plaintiffs alleged that an inadequate air exchange ventilation system in a building managed by the insured created an excessive build-up of carbon dioxide in work areas throughout the building.  As a result, the plaintiffs experienced a multitude of minor health problems.  Id. at 730.  The court first determined that exhaled carbon dioxide would not necessarily be understood by a reasonable insured to meet the policy definition of a “pollutant.”  Id. at 732.  Then, the court held that the pollution exclusion was ambiguous, because it would not plainly and clearly alert a reasonable insured that coverage was denied “for personal injury claims that have their genesis in activities as fundamental as human respiration.”  Id.  The Wisconsin Supreme Court relied upon the reasoning of the Seventh Circuit in its decision of Pipefitters Welfare Educ. Fund v. Westchester Fire Ins. Co., 976 F.2d 1037 (7th Cir. 1992):

[C]ourts have taken a common sense approach when determining the scope of pollution exclusion clauses….  The bond that links these cases is plain.  All involve injuries resulting from everyday activities gone slightly, but not surprisingly, awry.  There is nothing unusual about paint peeling off a wall, asbestos particles escaping during the installation or removal of insulation, or paint drifting off the mark during a spraypainting job.  A reasonable policyholder, these courts apparently believed, would not characterize such routine events as pollution.  

Id. at 1043-44 (citations omitted).  Therefore, the court held that the insured could reasonably expect coverage for personal injury claims arising from the inadequate ventilation of exhaled carbon dioxide.


The Eighth Circuit has interpreted an absolute pollution exclusion almost identical to the Absolute Pollution Exclusion quoted above, and found it to be ambiguous, in Sargent Construction Co., Inc. v. State Auto Ins. Co., 23 F.3d 1324 (8th Cir. 1994).
  The case arose from property damage suffered by the claimant, a grocery store chain, due to acid fumes which corroded various chrome fixtures throughout the job site.  The contractor, the insured, applied the acid to the cement floor as a prerequisite to applying a topcoat.  The court, in an unusual line of reasoning, decided that the definition of “pollutant” under the policy was ambiguous, because of the inclusion of the language “irritant or contaminant.”  Id. at 1327.  The court noted that a substance could, according to the definition, be deemed an irritant or contaminant if it has the opportunity to cause such results, regardless of whether the accident giving rise to the claim involved such harm.
  Id.  Therefore, the case was remanded to the trial court for further policy construction.


The Tenth Circuit applied the reasonable expectation doctrine in holding that damages for personal injuries caused by a release of carbon monoxide from a wall heater were not excluded from coverage, in Regional Bank of Colorado, N.A. v. St. Paul Fire & Marine Ins. Co., 35 F.3d 494 (10th Cir. 1994).
  The court declined to determine whether or not the policy language was ambiguous.  Id. at 496.  Instead, the court looked to what a reasonable person in the position of the policyholder would have expected, rejecting the insurer’s argument that the reasonable expectations doctrine could only be applied once a determination of ambiguity is made.  Id. at 497.  The court relied on the Pipefitters case:

Without some limiting principle, the pollution exclusion clause would extend far beyond its intended scope, and lead to some absurd results.  To take but two simple examples, reading the clause broadly would bar coverage for bodily injuries suffered by one who slips and falls on the spilled contents of Drano, and for bodily injury caused by an allergic reaction to chlorine in a public pool.  Although Drano and chlorine are both irritants or (sic) contaminants that cause, under certain conditions, bodily injury or property damage, one would not ordinarily characterize these events as pollution.

Pipefitters, 976 F.2d at 1037. 
  The court applied the Pipefitters holding to the specific facts of the case, ruling that it would be absurd to exclude coverage for harm caused by any substance which could irritate, as this would exceed the expectation of a reasonable policyholder.  Id. at 498.


On the other hand, some courts, including the Fifth Circuit, have examined the plain language of similar pollution exclusions and concluded that they preclude coverage of liability arising out of releases, even though widespread environmental harm did not ensue.  The following state and federal courts have come to the conclusion that coverage is precluded based upon the plain language of the exclusions: New York, the Sixth Circuit (applying Ohio law), Washington, Oregon,
 and Illinois.


In Demakos v. Travelers Ins. Co., 205 A.D.2d 731, 613 N.Y.S.2d 709 (N.Y. App. Div. 1994), a landlord was sued by his tenant for physical injuries caused by cigarette smoke which allegedly seeped into the tenant’s premises from the pool and billiard club located in the basement of the building.  The court held the exclusion was unambiguous and that, because smoke was included in the policy definition of “pollutant,” the underlying complaint fell within the exclusion.  Id. at 732.


The Sixth Circuit declined to hold that an absolute pollution exclusion was latently ambiguous in Park-Ohio Industries, Inc. v. Home Indem. Co., 973 F.2d 1215 (6th Cir. 1992).
  In that case, the insured was a manufacturer of induction furnaces used to strip rubber from the metal tracks of army tanks.  Id. at 1217.  During these operations, certain rubber combustion products containing carcinogenic agents were released, allegedly causing the death of or injuries to a group of workers.  The court rejected the plaintiffs’ argument that the pollution exclusion was clear and unambiguous only in situations where some active discharge of the pollutants occurred.  Id. at 1219.  

Furthermore, the court disagreed with the plaintiffs’ contention that the reasonable expectation doctrine should apply.  Id. at 1223 (citing Sterling Merchandise Co. v. Hartford Ins. Co., 506 N.E.2d 1192, 1197, 30 Ohio App.3d 131, (Ohio Ct. App. 1986) (“[T]he reasonable expectation doctrine requires a court to rewrite an insurance contract which does not meet popular expectations.”); Northbrook Excess & Surplus Ins. Co. v. Proctor & Gamble, 924 F.2d 633, 639-40, n.8 (7th Cir. 1991) (“The reasonable expectations doctrine has been soundly rejected by Ohio courts[.]”)).  

Noting that pollution exclusions such as the one at issue are “common in the insurance industry[,]” the Sixth Circuit ultimately held that no ambiguity existed and coverage was therefore excluded pursuant to the terms of the policy.  Id. at 1224.

In Cook v. Evanson, the court declared a similar total pollution exclusion to be unambiguous. 920 P.2d 1223, 83 Wash.App. 149 (Wash. Ct. App. 1996), review denied, 936 P.2d 416, 131 Wash.2d 1016 (Wash. 1997).  The plaintiffs were office workers who sustained physical injuries when they inhaled fumes from concrete sealant negligently applied by the insured.  Id. at 151.  In holding that coverage was precluded by the exclusion, the court rejected the “reasonable expectation” standard, which was applied by the Wisconsin Supreme Court in the Donaldson v. Urban Land Interests, Inc. decision.  Id. at 1227.  Instead, the court considered how a reasonable person would interpret the policy’s language, but noted that an insured’s expectations would not be permitted to override the plain language of the contract.  Id.  


As a final example, the same language as interpreted by the Demakos and Cook courts was again held to be clear and unambiguous in Economy Preferred Ins. Co. v. Grandanam, 656 N.E.2d 787, 275 Ill.App.3d 866 (Ill. App. Ct. 1995).  The case arose from property damage to a house and personal injuries to its occupants due to a mercury spill in the home.  All parties agreed that mercury constituted a “pollutant” as defined in the policy.  Id. at 788.  Therefore, the only issue was whether or not the absolute pollution exclusion was ambiguous.  The plaintiffs argued that the exclusion’s language required some type of “active polluting conduct” on the part of the insured.  Id. at 790.  The court disagreed, however, noting that the “policy excludes coverage for the ‘escape’ of pollutants, a term which to a large degree implies passivity on the part of the insured.”  Id.  Therefore, in accordance with the “vast majority” of courts that have examined the absolute pollution exclusion, the court held the language was unambiguous and precluded coverage.  Id. 

Claims Arising Out of the Same Nucleus of Facts Are Not Severable 

Generally, most state courts have not supported the attempts of an insured to refute an insurer’s denial of coverage under a pollution exclusion on the theory that some of the claims being made in the underlying litigation do not involve pollutants.  Frequently, claimants in the litigation underlying a coverage dispute allege that the defendants failed to do one or more of the following: to prevent the use of toxic substances; to prevent the release of toxic substances into the air; to provide safety equipment to persons affected by toxic substances; and to warn affected persons of the dangers of contact with toxic substances.  The insured generally argues that these causes of action are based upon a negligence theory and are not within the scope of pollution exclusions.  However, such attempts by the insured to claim entitlement to coverage for causes of action as falling outside the pollution exclusion will generally not prevail.

Typically, the courts will review whether all of the allegations in the underlying litigation arise out of the “same nucleus of facts” as the pollution-related damages.  Therefore, there would be no duty to defend and indemnify under the terms of the policy for such claims or causes of action.  See Dorsett Brothers Concrete Supply, Inc. v. Northbrook Property & Casualty Ins. Co., et al., No. 92-2546, 1995 WL 559379 (S.D. Tex. Sept. 10, 1995); Tri-County Service Co., Inc. v. Nationwide Ins. Co., 873 S.W.2d 719, 721 (Tex.App.--San Antonio 1993, writ denied).  The court in Dorsett rejected this argument regarding the claims in the underlying litigation when made by the policyholder, who sought to obtain coverage for negligence allegations concerning the failure to warn of chemical exposure or to test for spillage.  Id.  Because the allegations of failure to warn and failure to test for spillage arose out of the “same nucleus of facts” as the pollution-related damages, the court held that any claim the underlying plaintiffs could make arose out of the same nucleus of facts.  Thus, whether the plaintiffs’ claim failed or succeeded was based solely upon an interpretation of the policy’s exclusion.  Dorsett Brothers, 1995 WL 559379, at *3.  

The reasoning of Dorsett Bros. was applied by the United States District Court for the Southern District of Texas in the previously referenced opinion of Northbrook Indem. Ins. Co. v. Water District Management Co., Inc., 892 F. Supp. 170 (S.D. Tex. 1995).  In that case, the policyholder argued that the underlying claim did not arise out of a dispersal, release, or escape of pollutants, but rather from the negligent spilling of fuel and release of such pollutants.  The court noted that, although the theory of liability asserted by the claimants may change, the occurrence that caused the injury will not.  Id at 175.  Thus, where all claims made by the claimants in the underlying litigation allege injuries of damages arose out of discharge, dispersal, release, or escape of pollutants, the absolute pollution exclusion operated to bar coverage of such claims.  Id.  This reasoning would clearly apply with equal force to the Total Pollution Exclusion set forth above.

INTENTIONAL CONDUCT AND OCCURRENCE:

A GORDIAN KNOT UNTIED

The United States Court of Appeals for the Fifth Circuit has issued several recent opinions analyzing whether intentional conduct falls within the definition of an “occurrence” as defined in various liability policies.  The decision in American Guarantee and Liability Ins. Co. v. The 1906 Co., et al., 129 F.3d 802 (5th Cir. 1997),
 involved the application of a “deliberate acts” exclusion to injuries stemming from the insured’s employee’s surreptitious videotaping of models in a photography studio dressing room.  The plaintiffs, a group of women who had been secretly videotaped, sued the transgressor,
 his employer, and the CEO of the company, who also happened to be his father.  The insurer agreed to defend the employer and the CEO pursuant to a reservation of rights.  After settling the various claims, which were based on theories of negligent hiring, negligent training, and negligent entrustment, the liability insurer filed a declaratory judgment action to resolve its coverage obligations with respect to the insured company and its CEO.  Id. at 804-5.

The policy at issue was a general liability policy containing two types of coverage.  Coverage A provided coverage for damages resulting from bodily injury, while Coverage B provided for damages resulting from personal injury.  Id. at 808.  Coverage A insured against damages resulting from bodily injury caused by an “occurrence.”  “Occurrence” was defined in the policy as “an accident, including continuous or repeated exposure to substantially the same general harmful conditions.”  Id.  Coverage A expressly excluded coverage for bodily injury “expected or intended from the standpoint of the insured.”  Id.

Although the employer conceded that the videotaping was an intentional act and that the resulting harm was expected from the standpoint of the photographer, it contends that the conduct was neither intended nor expected from the employer’s standpoint.  Id. at 809.  In rejecting this reasoning, the Fifth Circuit cited a litany of cases
 holding:

no coverage is provided the employer or supervisory personnel for claims of negligent hiring or supervision when the underlying tortious conduct is intentional and when those claims against the employer or supervisor are related to and are interdependent on the employee’s intentional conduct. 

Id.  Noting that the ultimate issue for coverage purposes is whether the employee’s intentional conduct itself falls within the definition of an occurrence, the court therefore summary judgment for the insurers on all claims.  Id. at 810.

The Fifth Circuit recently revisited the interplay of intentional conduct and the definition of “occurrence” in American States Ins. Co. v. Bailey, et al., 133 F.3d 363 (5th Cir. 1998).
  In that case, liability insurers brought a declaratory judgment action to determine if they had a duty to defend or indemnify a church and four of its associate ministers on claims
 arising from the sexual misconduct of the church’s head minister, who was not a party to the declaratory judgment action.  The policy at issue was a standard form CGL containing Coverage A for bodily injury liability arising from an “occurrence.”  Based upon the policy definition of “occurrence,” the court ultimately held that, because none of the minister’s actions were accidental, coverage was excluded for all the plaintiffs’ claims.  Id. at 371.

The court reasoned that, under Texas law, where a third-party’s liability is related to and interdependent on other tortious activities, the ultimate issue is whether the underlying tortious activities are encompassed within the meaning of “occurrence.”  Id.  An insurer has no duty to defend or indemnify its insured against claims that could not be brought absent the underlying and excluded tortious activities.  In other words, if the minister’s sexual misconduct was excluded from coverage, it mandated the exclusion of all claims requiring proof of or related to the sexual misconduct.  The plaintiffs’ alleged harm arose from intentional acts, specifically the alleged sexual misconduct of the minister.  Therefore, the court held the minister’s actions did not constitute an “occurrence” (defined as an accident),
 and coverage was excluded not only for claims against the minister but also against the church and its four associate ministers as well.  Id. at 372.

These issues were again discussed by the Fifth Circuit in the context of sexual harassment in Cornhill Ins. PLC, et al. v. Valsamis, Inc., 106 F.3d 80 (5th Cir. 1997), cert. denied, 118 S. Ct. 69 (1997).
  The underlying litigation that created coverage dispute involved an employee’s claims against her former employer for sexual harassment.  The plaintiff sought damages for negligent hiring and supervision, intentional and negligent invasion of privacy, tortious assault and battery, and intentional infliction of emotional distress.  Id. at 83.  The insurers denied coverage for the claims, contending that the policy did not provide coverage for intentional sexual harassment, and brought a declaratory judgment action to clarify their coverage obligations.  Id.  They maintained that the policy excluded the plaintiff’s negligence-based claims because they arose out of the intentional sexual harassment. 

The Fifth Circuit agreed with the insurers, stating that the alleged sexual harassment served as the basis of all plaintiff’s claims and, therefore, the negligence-based claims were not independent causes-in-fact of the plaintiff’s alleged injuries.  Because these intentional tortious activities were not encompassed by the “occurrence” definition contained in the CGL policy, and because the plaintiff’s injuries were the natural and certain result of these tortious activities,
 the court held that none of the plaintiff’s claims raised a potential for coverage under the policies.  Id. at 88.

Turning to the interplay between an absolute pollution exclusion, the definition of occurrence, and causation, the court in American States Ins. co. v. Skrobis Painting & Decorating, Inc., 513 N.W.2d 695, 182 Wis.2d 445 (Wis. Ct. App. 1994), opined:

There is a difference between theories of liability for an occurrence and an occurrence itself. Although the theory of liability asserted may change, the occurrence that caused the injury will not.  Here, application of the absolute pollution exclusion does not depend on “theories of liability” regarding whether, in some metaphysical sense, the property damage was caused by initial negligence, subsequent pollution or both, but merely on the fact or “occurrence” of property damage as a result of the pollution.

[A]lthough [the insured] may view its employees’ negligence as an “intervening cause,” the absolute pollution exclusion of the policy specifically applies to property damage “arising out of ” a spill of pollutants regardless of the theoretical source of the damage.

Skrobis, 513 N.W.2d at 698.  The policyholder in Skrobis argued that the pollution exclusion clause was inapplicable because the property damage as alleged arose from “negligent spilling of diesel fuel” rather than the “dispersal, release or escape of pollutants.”  Id.  The court disagreed and denied coverage for the property damage sustained from a fuel spill caused by the negligence of the policyholder’s employees.  

In addition to Wisconsin, other courts residing in the Seventh Circuit have broadly interpreted an absolute pollution exclusion as excluding coverage for all pollution claims regardless of their cause.  In Economy Preferred Ins. Co. v. Grandadam, 656 N.E.2d 787, 275 Ill.App.3d 866 (Ill. App. Ct. 1995), an Illinois state court excluded coverage for property damage and personal injuries related to a mercury spill.  The injuries occurred after a small boy removed a container of mercury from his home and brought it to a neighbor’s house.  The homeowners sued the boy’s parents for negligence.  Id. at 788.  The court noted that the pollution exclusion was not geared to fault, responsibility, or causation on the part of or by the insured and held that the damages were excluded from coverage.  Id. at 790.

The Skrobis holding was applied by the federal court sitting in the Southern District of Texas in Northbrook Indem. Ins. Co. v. Water District Management Co., Inc., 892 F. Supp. at 175.  The case arose from damages sustained as a result of personal injuries suffered by residents due to exposure to well water contaminated with toxic and hazardous substances, including benzene.  Id. at 171.  The plaintiffs’ petition alleged various theories of liability, including negligence, trespass, and nuisance.  Id. at 174-5.  The court applied the “same nucleus of facts” test and found that the underlying injuries arose from the discharge, dispersal, release, or escape of pollutants.  Therefore, by operation of the pollution excluded, coverage was denied.  

The fact that claimants in underlying litigation frequently allege various theories of liability, including negligence, does not change the nature of the precluded event. Northbrook Indem. Ins. Co. v. Water District Management Co., Inc., 892 F. Supp. at 175.  Although the act of negligence may be seen as an intervening cause, the absolute pollution exclusion specifically applies to “bodily injury” or “property damage” arising out of a spill of pollutants, regardless of the theoretical source of the damage.  Id.  Thus, claims that inhalation of fumes and exposure to pollutants were the proximate cause of the bodily injuries, property damage, and other damages, are excluded from coverage, as the alleged damages arise out of the same nucleus of operative facts and are not severable from such exposure and release.  The claims are logically excluded from coverage by the Total Pollution Exclusion.

The other Federal Circuits have not necessarily followed the Fifth Circuit’s rather broad analysis concerning intentional conduct.  The United States Court of Appeals for the First Circuit recently analyzed the implications of intervening cause in coverage considerations in United Nat’l Ins. Co. v. Penuche’s, Inc., 128 F.3d 28 (1st Cir. 1997).  The case involved a bar patron who was injured by the bar owner as they both attempted to calm a fight that had erupted between two other bar patrons.  The injured patron sued the bar and its owner for his injuries.  The insurer denied indemnity to the defendants, arguing the assault and battery exclusion relieved it of any indemnity obligations.  However, the First Circuit disagreed, noting that the patron’s injuries arose not from the fight but from the owner’s actions to break up the fight.  The owner’s action was seen as an intervening act that caused the injuries, and the insurer was ordered to defend and indemnify the claim.

A FIFTY STATE SURVEY: INSURANCE COVERAGE FOR PUNITIVE DAMAGES


Attached as an addendum to this paper is a survey summarizing each state’s law regarding whether punitive damages may be covered by insurance.

CONCLUSION


For the foreseeable future, it appears that liability insurers will continue to be subject to disparate statutes, regulations and laws among the fifty United States.  This lack of uniformity may be diminishing, however, in regard to certain coverage issues as the state and federal courts recognize and adopt the legal analysis previously rendered by other courts.  Although this trend is unlikely to develop into uniform legal analysis of insurance issues the among the various states, it may reduce the conflicting legal theories to a manageable number.


Unfortunately, in the litigation-prone United States, it would be imprudent to conduct business without some forethought as to the costs and consequences of legal actions that may arise out of such business.  This is particularly true with regard to the placement of, and claims handling for, liability insurance, where coverage and bad faith litigation is still an inherent cost of doing business in the States. It is difficult to contemporaneously appreciate or value the cost, time and energy prospectively spent on preparing for legal matters which may not arise, if at all, until long after a policy is issued.  Nevertheless, a certain amount of education and preparation is required to conduct business successfully in the costly and changing legal environment in the United States.
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�  See “Other Legislative Trends” below.


�  Section 2-1115.1(a) provided:


In all common law, statutory or other actions that seek damages on account of death, bodily injury, or physical damage to property based on negligence, or product liability based on any theory or doctrine, recovery of non-economic damages shall be limited to $500,000 per plaintiff.  There shall be no recovery for hedonic damages.


�  However, on July 28, 1998, in Horwich v. Superior Court of Los Angeles County, 1998 WL 422818, * 3-4 (Cal. Ct. App. 1998), the court declined to apply Proposition 213 in the context of wrongful death actions, holding that a wrongful death action bestows a separate right upon the decedent’s heirs.


�  N.Y. Ins. Law art. 63.


�  28 U.S.C. § 2201(a).


�  See Brillhart v. Excess Ins. Co. of America, 316 U.S. 491, 62 S. Ct. 173 (1942).


�  See Colorado River Water Conservation District v. United States, 424 U.S. 800, 96 S. Ct. 1236 (1976).


�  Insurers’ declaratory judgment action was, coincidentally, heard by the same federal judge who presided over the Wilton declaratory judgment action.  


�  The writers note that the “reasonably clear” test is really a restatement, in positive language, of the prior negatively worded “no reasonable basis” test, which required the insured to prove a negative.  


� The $5,460,300 award consisted of $860,300 in compensatory damages ($160,300 in policy benefits, $200,000 for breach of the implied covenant of good faith and fair dealing, and $500,000 for intentional infliction of emotional distress) and $4,600,000 in punitive damages.


�  Whether or not costs are reasonable depends on the objective perspective of a reasonable insured.


�  The policy at issue provided that:  





this policy does not apply to ... any Personal Injury or Property Damage arising out of the actual or threatened discharge, dispersal, release or escape of pollutants, anywhere in the world; “POLLUTANTS” means any solid, liquid, gaseous or thermal irritant or contaminant, including smoke, vapor, soot, fumes, acids, alkalis, chemicals and waste material.  Waste materials include materials which are intended to be or have been recycled, reconditioned or reclaimed.


�  The pollution exclusion clause at issue contained the following language:


It is hereby understood and agreed that this policy is subject to the following exclusion brackets and that this policy shall not apply to:





Liability for any bodily and/or personal injury to or illness or death of any person or loss of, damage to, or loss of use of property directly or indirectly caused by or arising out of seepage into or onto and/or pollution and/or contamination of air, land, water and/or other property and/or any person irrespective of the cause of the seepage and/or pollution and/or contamination, and whenever occurring.


�  The United States Supreme Court has recognized silica dust as an industrial pollutant.  Washington Met. Area Transit Auth. v. Johnson, 467 U.S. 925 (1984) (regulations promulgated as part of the Occupational Safety and Health Act by the Secretary of Labor characterized silica dust and other mineral dusts as air contaminants that must be regulated).


�  The Nethery court observed:





“Pollutant” is a defined term in the policy.  Whether the policy definition comports with this court’s notion of the usual meaning of “pollutants” is not the issue; this court has no special expertise in writing insurance policies.  Our judgment about the scope of a pollution exclusion – in the absence of ambiguity – must be tied to the reasonable language of the policy.  Id. at 475-76.


�  Applying Missouri law.


�  The court actually applied a version of the “reasonable expectation” test, stating that when a conflict arises between a technical definition within an insurance policy and the meaning which would be reasonably understood by an average person, the lay person’s definition would prevail unless it plainly appeared that the technical meaning was intended.  Id. at 1327.


�  Applying Colorado law.


�  The court appeared to subscribe to the same reasoning as the Eighth Circuit in the Sargent Construction case, wherein the court held that the ambiguity arose from the lack of distinction between whether a substance in fact was an irritant or contaminant, or merely had the opportunity to cause irritation or contamination regardless of the actual harm involved in the case.


� The United States District Court sitting in Oregon held that an absolute pollution exclusion unambiguously applied to any discharge of pollutants that caused damage, regardless of whether the insured, or a third party, caused the discharge.  Larsen Oil Co. v. Federated Service Ins. Co., 859 F. Supp. 434, 438 (D. Oregon 1994), aff’d, 70 F.3d 1279 (9th Cir. 1995). 


�  Applying Ohio law.


�  This case should be compared with another Sixth Circuit decision, Lumbermans Mut. Cas. Co. v. S-W Indus., Inc., 39 F.3d 1324, 1336 (6th Cir. 1994), wherein the court held that the pollution was unambiguous but nevertheless determined that coverage existed for the claims against the insured.  However, the case can in all likelihood be confined to its facts, as (1) the exclusion at issue was a sudden and accidental pollution exclusion; and (2) the claimant was continually exposed to fumes and dust as a necessary part of his job.  Thus, the court focused on the plain meaning of the terms “discharged, dispersed, released, or escaped” and held that the exclusion was not intended to shield insurers from “injuries caused by toxic substances that are still confined within the area of their intended use.”  Id. at 1336.


�  Applying Mississippi law.


�  The claims at issue against the culpable party included invasion of privacy, outrage, fraud, negligence, and intentional infliction of emotional distress.  Id. at 804.


�  New York Life Ins. v. Travelers Ins. Co., 92 F.3d 336, 339 (5th Cir. 1996) (excluding claims for negligent hiring, training, and supervision against employer that were “related to” and “interdependent on” a claim of fraud against an employee, because the employee’s intent is imputed to the employer); Canutillo Indep. School Dist. v. National Union Fire Ins. Co., 99 F.3d 695, 703 (5th Cir. 1996) (“Where the legal claims asserted by the plaintiffs are not independent and mutually exclusive, but rather related to and dependent upon the excluded conduct, the claims are not covered, even if asserted an insured who did not himself engage in the prohibited conduct.”)


�  Applying Texas law.


�  The claims against the church and associate ministers included: negligent supervision, negligent hiring, negligent credentialing, failure to warn, and breach of fiduciary duty.  Id. at 366.


�  The Texas Supreme Court has held that a person’s acts are not accidental when he commits an intentional act that results in injuries that ordinarily follow from or could be reasonably anticipated from the intentional act.  See Trinity Universal Ins. Co. v. Cowan, 945 S.W.2d 819, 827-28 (Tex. 1997).   


�  However, in a similar case, the Fifth Circuit held an insurance policy provision limiting liability coverage for sexual misconduct claims did not apply to non-sexual misconduct claims against an insured in the same lawsuit.  American Home Assurance Co. v. Stephens, 130 F.3d 123 (5th Cir. 1997).   Thus, in situations where both sexual and non-sexual claims exist independently of one another, the insurer may apply its coverage limit to those damages resulting from sexual misconduct while reimbursing the claimant for damages resulting from non-sexual misconduct under the policy’s applicable full coverage provisions.  Id. at 128. 


�  Applying Texas law.


�  The Fifth Circuit rejected the plaintiff’s argument, based upon State Farm Fire & Cas. Co. v. S.S., 858 S.W.2d 374 (Tex. 1993), that specific intent to commit the resulting harm is required for a claim to fall outside the definition of an occurrence.  In State Farm, the Texas Supreme Court held that the transmission of herpes was not an intentional act, despite the intentional nature of the sexual intercourse, because the individual was asymptomatic at the time and the transmission was therefore not a “natural result” of the intentional act.  Id. at 377.
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