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The last five years has seen a rash of negligence litigation against the public services, police, fire brigades, coastguard, social workers, educational advisers and highway authorities. 

Much of the reported case law has been concerned not with whether the service was negligent but whether it owed any duty of care to the public affected. This session will explain the limits to the duty which have emerged from the leading cases and consider the circumstances in which public services are most vulnerable to liability.

A. Limits on Public Service Liability: 

1. No Statutory liability unless purpose of service was to provide individual rights rather than public benefits.

2. No duty of care in relation to discretionary policy decisions.

3. No duty of care incompatible with the nature of the service.

4. No duty of care to general public to prevent harm.

B. Circumstances in which liability may arise:

5. In relation to conduct collateral to the public service.

6. Where it would not be incompatible with the service.

7. Where any incompatibility is outweighed by an express assumption of responsibility for the service.

8. Where the service is responsible for creating a risk.



LIMITS

1.
No statutory duty will arise unless the purpose of the service was to provide individual rights rather than public benefits.
The leading statement of the law is that of Lord Browne-Wilkinson in:

X (minors) v Bedfordshire CC [1995] 3 All ER 353, HL.
Statutory duty under the Children Act 1989 to have regard to child welfare and under the Education Act 1981 in relation to children with special needs.

'The basic proposition is that in the ordinary case a breach of statutory duty does not, by itself, give rise to any private law cause of action. However, a private law cause of action will arise if it can be shown, as a matter of construction of the statute, that the statutory duty was imposed for the protection of a limited class of the public and that Parliament intended to confer on members of that class a private law right of action for breach of the duty.'  

Applying this to the statutory schemes governing child welfare and education, he said:

'Although regulatory or welfare legislation affecting a particular area of activity does in fact provide protection to those individuals particularly affected by the activity, the legislation is not to be treated as being passed for the benefit of those individuals but for the benefit of society in general. The cases where a private right of action have been held to arise are all cases in which the statutory duty has been very limited and specific as opposed to general administrative function imposed on public bodies and involving the exercise of administrative discretions.'

In Bedfordshire it was held that no such right arose in relation to the child protection and education schemes in issue. The court noted that there seemed to be no case in which 'statutory provis​io​ns establish​ing a regula​to​ry system or a scheme of social welfare for the benefit of the public at large had been held to give rise to a private right of action.

Most recently followed in Clunis v Camden HA [1998] 3 All ER 180, CA.

Statutory duty under Mental Health Act 1983 to provide after-care services.

'The section is designed to promote the social welfare of a particular class of persons [but] the primary method of enforcement is by complaint to the Secretary of State ... [that] is not apposite to create a private law cause of action for failure to carry out the duties under the statute.'

The most important example of a statutory duty giving rise to a private right of action against a public authority is that of the Highways Act 1961 which removed the exemption of Highway Authorities for liability for non repair of roads. But this has been construed as being only for 'the benefit of those users of the highway who sustained personal injury or damage to their vehicles as a result of the non-repair making the highway dangerous':

Wentworth v Wiltshire CC [1993] 2 All ER 256.

No liability to farmer having to give up dairy herd because unrepaired highway too dangerous or milk tanker to use. Only remedy to seek a repair order.

2.
No duty in relation to discretionary policy decisions.
The leading case is the House of Lords decision in:

X (minors) v Bedfordshire CC [1995] 3 All ER 353, HL.
Lord Browne-Wilkinson: 'Is the negligence relied upon negligence in the exercise of a statutory discretion involving policy considerations: if so the claim will pro tanto fail as being non-justiciable'.

Policy decisions are often contrasted with operational decisions, but where is the line? See Cory CJ in the Canadian Supreme Court:


'True policy decisions will usually be dictated by financial, economic, social and political factors or constraints.  The opera​tion​al area is concerned with the practical implementation of the formu​lated policies; it mainly covers the performance or carrying out of a policy.  Operational decisions will usually be made on the basis of administrative direction, expert or professional opinion, techni​cal standards or general standards of reasonab​leness.' 


In Bedfordshire the social work decisi​ons as to the removal of children, the allocation of suitable social workers and the need for investigation, did not raise non-justici​able policy issues whereas an allegation that the social services depart​ment had failed to provide a level of service appropriate to the plaintiffs' needs might have done so.

If no policy considerations are involved in the exercise of the discretion, then a duty may be owed if the decision was so unreasonable that no reasonable authority could have taken that decision and a duty would not be incompatible with the scheme of the service.


In Bedfordshire in the child care litigation, the decisions of the social workers in one case to remove a suspected victim of child abuse from its home in the mistaken belief that the mother's partner was the abuser, and in another to not remove the child from its home in the mistaken belief that there was no abuse, were held very likely fall within the ambit of the discretion conferred on the authority.  However, the court refused to strike out the claim on this ground as it was possible the decisions were so un​reasonable that no reasonab​le authority could have reached them.

3.
No duty of care incompatible with scheme or nature of service.

In Bed​fordshire the court took account of two factors in holding that a duty in respect of the child abuse and education decisio​ns would be inappropriate. First, the imposi​tion of a duty would impede the work of social workers in particular. Their task was 'extrao​rdinarily delicate' requiring interdisciplinary liaison with others such as the police and doctors, sensitive in terms of the timing of intervention and set in the context of conflicts of interest with parents.  Secondly, in relation to both types of case, there were adequate alternative remedies available in the form of the statutory complaints procedures.


A similar decision was reached in Barrett v Enfield LBC [1997] 3 All ER 171, where the plaintiff claimed that the authority had acted negligently in monitoring his welfare with foster parents and, generally, in planning his development with the result that he had suffered psychiatric damages. 


Lord Woolf: 'Parents are making daily decisions with regard to their children's future and it would be wholly inappropriate those decisions could give rise to liability. If the decisions are taken by local authorities in place of the parents, the position should be the same. Sometimes decisions will involve seeking to determine which of two imperfect solutions is preferable. It would be unfortunate if the possibility of litigation years afterwards cold cause a more defensive and cautious approach to taking positive decisions as to a child's future. Social workers are all too often open to criticism for intervening but intervening is often what is necessary ... it would be intolerable if they adopted a safety first approach.'


Bedfordshire most recently followed in:


Harris v Evans [1998] 3 All ER 522, CA.


Defendant HSE inspector negligently advising local authorities that plaintiff's mobile crane should not be used for bungee jumping. LAs serving prohibition notices resulting in financial loss to Plaintiff.


Scott VC: 'seriously detrimental to the proper discharge by enforcing authorities of their responsibilities in respect of public safety is they were to be exposed to potential liability ... The 1974 Act itself provides remedies against errors... the one qualification [where] a requirement introduced a new risk not present in the business activity as previously conducted.'

4.
No general duty of care to prevent harm.
The leading case statement of the law is that of Lord Hoffmann in 

Stovin v Wise [1996] 3 All ER 801. 

The case concerned the failure of a highway authority to use its power to remove an obstruction on land adjacent to the highway which was obscuring motorists' visibility. As the obstruction was not on the highway, the statutory duty to maintain did not apply.

Lord Hoffmann considered there were two minimum conditions for justifying a duty to exercise a power to prevent harm.

'first, that it would in the circumstan​ces have been irrational not to have exercised the power, so that there was in effect a public law duty to act'

Failure to exercise a power might be irrational where it was exer​cised to provide a service as a matter of routine but arbitrarily withheld on the occasion in question. The routine exercise may have created a general expectation in the community that the power would continue to be exercised and a realisation by the authority that there was a general reliance on its exercise. 

'secondly, that there are exception​al grounds for holding that the policy of the statute requires compensation to be paid to persons who suffer loss because the power was not exer​cised.' 

Excep​tional grounds for holding that the policy of the statute requires compen​sation might include situations where the power was intended to protect members of the public from risks against which they could not guard themselves.

In Stovin v Wise, Lord Hoffmann held that the highway authority had not acted irrationally as there could be no general reliance on road hazards being routinely removed and the plaintiff had not been arbitrarily deprived of a benefit provided to others. Furthermore, there was no legislative intent to impose a duty and any such duty would distort the budgetary priorities of local authorities. 

The tenor of Lord Hoffmann's judgment suggests that, in the absence of a specific undertaking to act, authorities will rarely, if ever, be liable for omissions. The judgment of the Court of Appeal in Capital and Counties plc v Hampshire County Council [1997] 2 All ER 865 delivered by Stuart-Smith LJ confirms this view. The court held that a fire brigade was not under a duty to take care in responding to a call for help. After analysing the case law, Stuart-Smith LJ concluded that 'there appears to be no case, except Anns itself, which could be said to be an example of [the] application [of a principle of general reliance]'.

Following Capital and Counties, it seems likely that, in the absence of a specific representation and reliance, a public authority will only be liable where its positive actions have led directly to the damage or to more damage than would have occurred if it had not intervened.

LIABILITY POTENTIAL
1.
In relation to conduct collateral to the public service.
There is no doubt that a social worker driving  with a client, assisting a disabled client or entrusted with the property of a client would owe a duty of care to the client. The same would be true of a policeman, fireman etc. The public nature of the service might affect the standard of conduct that could reasonably be expected. Thus, a policeman driving in pursuit of a suspect or a fireman driving to an emergency must be judged against the standard to be expected in such a situation. The relevance of resource constraints is more debatable. What is not debatable, is that a duty of care is owed.

2.
Where a duty would not be incompatible with the service.
W v Essex County Council [1998] 3 All ER 111, CA.

Authority fails to warn a fostering family that child being placed has been responsible for abusing other children. Child abuses children of foster-parents. Children suffer physical injury. Parents suffer psychiatric injury.

Judge LJ: Bedfordshire policy arguments do not apply. Warning family did not raise delicate, interdisciplinary issues; conflicts of interest or extra burdens. Although the Criminal Injuries scheme would provide compensation, this was outweighed by the likely reluctance of families to foster if they knew the authority could deliberately keep them ignorant. Possible liability to injured children. No liability to parents as injury not suffered by shock in sense of 'sudden appreciation' of horrific event 'sustained by ear or eye'. Validity of any 'special reasons' for failing to warn foster family should be judged against expert evidence.

Nb following Barrett, would be no duty to foster-child abused by fostering family. 'Bizarre' contrast with duty to family is 'simply the consequence of public policy decisions which will sometimes create anomalies.'

Quaere: 
would policy preclude a duty on an authority to make sufficient inquiries to discover risk factors?

Barrett
Woolf Obiter: possible liability for careless reporting by a social worker of what had been observed for the purposes of an interdisciplinary assessment of what action should be taken in relation to a child.

Essex: Stuart-Smith LJ, dissenting, such reporting 'might well involve a question of judgment involving difficult and delicate decisions ... it seems intimately and inextricably par of the carrying out of statutory duties in relation to the placement in care.'

Judge LJ, majority, 'do not propose to comment on argument that Woolf obiter ran counter to the policy/operational distinction said to have been rejected in Bedfordshire.'

3.
Where any incompatibility is outweighed by an express assumption of responsibility for the service.
Assumption of Responsibility by Education Service
In Bedfordshire it was held that where the authority offers advice to parents it would owe a duty of care unless that advisory service was 'merely part and parcel of the system established by the authority for the discharge of its statutory duties' eg for taking its own decisions. 

The duty justified on the ground that 'once the decision is taken to offer such a service, a statuto​ry body is in the same position as any private organisation holding itself out as offering such a service.  By opening its doors to others to take advantage of the service, it comes under a duty of care to those using the service'. 

Phelps v Hillingdon London BC (1997) New LJ 1421. 

Education authority was held liable under the Bedfordshire principles for the failure of its educational psychologi​st to diagnose the plaintiff's dyslexia. Garland J based the duty on the finding that 'in a broad sense, advice was given to P through her parents upon which they were expected to act, whether by making an informed choices or by accepting decision of the [authority] concerning P's educa​tion.' 
Assumption of Responsibility by Police 
Swinney v Chief Constable of Northumbria Police [1996] 3 All ER 449 

Court of Appeal held it arguable that the police owed a duty of care to an informant to whom they had given an undertaking of confidentiality. It considered that the public interest in the encouragement of the free flow of information to the police could outweigh the interest in the police carrying out the function of investigating and suppressing crime uninhibited by the spectre of negligence litigation.

Assumption of Responsibility by Social Services 
T v Surrey CC [1994] 4 All ER 577.  

Local authority child-minding ad​viser acted negligent​ly in not can​celling the registration of a child-min​der suspected of injuring children in her care.  Before placing her child with the minder the mother had spoken to the authority's adviser who had told her that there was no reason why the child could not be safely left with that particular mind​er. child injured.

Liability based on advice not registration.

W v Essex County Council [1998] 3 All ER 111, CA.

Authority gave fostering family an assurance that no sexual abuser would be placed in their home.

Judge LJ: 'developing line of authority in cases where it might have been thought that liability would be excluded on policy grounds... Nevertheless where an assumption of responsibility was shown the case was allowed to proceed.'

Assumption of Responsibility by Regulatory Authority
Welton v North Cornwall DC [1997] WLR 570, CA.

Environmental Health officer advising restaurant to execute unnecessary building work. Rose LJ: 'conduct outwith the legislation'.

NB: criticised by Scott VC in Harris as 'difficult to accept.'

4.
Where the service is responsible for creating a risk
The leading case explaining the principle is:

Capital and Counties plc v Hampshire County Council [1997] 2 All ER 865.

Two different claims against the fire services: In Hampshire, officer in charge of fighting a fire at the plaintiff's premises negligently switched off the sprinkler system and thereby exacerbated the fire damage. In London Fire Brigade case, officers left the scene of a fire without checking that there had been no spread of the fire to the plaintiff's adjoining premises.

Giving the judgment of the Court of Appeal, Stuart-Smith LJ held that the plaintiff could recover where the 'rescue/protective service itself by negligence creates the danger which caused the plaintiff's injury.' 

Application: Liability in Hampshire but none in London.

There may be difficult determining whether an additional danger has been created:

OLL Ltd v Secretary of State for Transport [1997] 3 All ER 897. 

Coastguard service was alleged to have acted negligently in misdirecting their own and Royal navy rescue teams with the result that the plaintiffs suffered injury. May J rejected the argument that the misdirection was equivalent to the turning off of the sprinklers in the Hampshire case.

What was required to give rise to a duty was a 'directly inflicted personal injury ... [and]

misdirecting other rescuers [did] not of itself inflict direct physical injury.'

The same principle explains the police cases:

Hill v Chief Con​stable Yorks​hi​re [1988] 2 All ER 238: Failure to detect.

Alexandrou v Oxford [1993] 4 All ER 328: Failure to respond to alarm.
Osman v Ferguson [1993] 4 All ER 344: Failure to arrest known suspect.

Ancell v Mcder​mott [1993] 4 All ER 355: Failure to warn of road hazard.

Contrast
Rigby v Chief Constable [1985] 2 All ER 985: Starting fire.

Knightly v Johns [1982] 1 All ER 581: Mishandling of road accident.

Frost v Chief Constable [1997] 1 All ER 540: Mishandling of crowd control.

The same principle should apply to other public services and employees:

An NHS doctor stopping at a road accident would not be liable for carelessly failing to save a victim but would be liable for carelessly making that victim's condition worse.

An ambulance service would not be liable for misdirecting an ambulance to an accident resulting in victim's death but it would be liable for careless driving resulting in worsening victim's injuries.    Tony Dugdale 2/8/98






