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A.	Introduction





It seems hard to imagine that only 25 years ago, environmental law in the US and the UK was in its infancy.   In the US, the Environmental Protection Agency ("EPA") was barely one year old and, in the UK, Parliament had not even passed legislation specifically designed to control the disposal of hazardous waste.   Company insureds and insurers had no idea that the general liability policies which they purchased and sold, respectively, could be held to cover statutory environmental liabilities which had not been enacted.   But that was before Superfund and its progeny.





This paper examines Superfund, its British counterpart and the implications for insurers arising from the statutes.





B.	Pollution Liabilities and Pollution Insurance Coverage in the USA





1.	Clean-up Liabilities





The most notorious, but not the only, federal statute in the USA establishing clean-up liabilities is the Comprehensive Environmental Response, Compensation and Liability Act, commonly known as Superfund, which became law in December 1980.   Its purpose is to implement a programme to clean up abandoned and unregulated hazardous waste sites in the USA swiftly and to make "responsible" persons pay.    The statute imposes strict and, in most cases, joint and several liability for clean-up costs.   The EPA and most courts which have addressed the issue consider Superfund liability to be retroactive, although this view was disagreed with by one court in May 1996.   That decision, in United States v. Olin Corporation, is currently under appeal.





The first stage in the Superfund programme is the identification of sites which may need to be cleaned up.   These are reported to the EPA and state environmental agencies; there is no active discovery programme.   The sites are then assessed to determine whether they should be cleaned up under the Superfund programme and, in some cases, placed on the list of the worst sites in the US, known as the National Priorities List ("NPL").   There are currently about 1,350 sites on the NPL.   In addition, several thousand less contaminated sites are cleaned up as non-NPL sites under the Superfund programme.





Once a contaminated site has been identified, potentially responsible parties ("PRPs") are identified.   There are four categories of PRPs:  current owners or operators of land on which there are "hazardous substances" which need to be cleaned up;  owners or operators of sites at the time of a "disposal" of hazardous substances;  persons who "arranged for" the disposal or treatment of hazardous substances;  and transporters who selected the site at which hazardous substances were dumped.   





The term "hazardous substances" is defined broadly to include hundreds of chemicals.   It is not subject to a quantitative threshold so even a small deposit may result in liability.   The word "disposal", which is broadly defined by the statute, has been interpreted by some courts to require an affirmative act;  in others a past owner may be liable if he passively allows his land to become contaminated, for example, by failing to remove leaking drums of hazardous liquid.





The term "arranged for", which is not defined by the statute, has been interpreted broadly.   About 90 percent of PRPs are liable because they arranged for the disposal of hazardous substances on a third party's land, either by sending hazardous waste to landfills, used oil or batteries to recycling facilities or by other activities.





The Superfund enforcement regime is harsh.   The EPA sends notice letters to PRPs which it has identified, sometimes with the help of other PRPs.  The letters "request" PRPs to send information to the EPA or to conduct clean-up activities.   If a PRP fails or refuses to conduct the clean-up activities specified in the letter, the EPA sends him a unilateral administrative order, requiring him to conduct them.   The EPA may fine a PRP who fails or refuses to comply with an order up to $25,000 per day.   If the EPA cleans up a site and seeks to recover its costs from a non-complying PRP, the PRP is also liable for three times the clean-up costs.   PRPs may not contest their liability until the EPA seeks to enforce an order in court or seeks to recover its clean-up costs.





As a result of this draconian regime, most PRPs agree to conduct clean-up actions and do so under administrative orders on consent, that is, orders which are agreed by them and the EPA, or consent decrees which are approved by a court.





Clean-up standards are compliance with "applicable or relevant and appropriate requirements" of other environmental laws, a vague term which has led to expensive clean-ups in many instances.





2.	Pollution Costs





PRPs have paid millions of dollars in Superfund clean ups and, as a result of the outcome of many insurance coverage disputes, described below, so have their insurers.   In November 1995, Standard & Poor's estimated that insurers are paying approximately 70 percent of the costs of the Superfund programme and they will pay at least $125,000 million in undiscounted dollars in pollution losses between 1995 and 2025, with most of the claims payment activity commencing in 2005.   According to Standard & Poor's, insurers are currently paying approximately $1,000 million in pollution claims each year, a figure which will peak at approximately $12,000 million in 2013.





A.M. Best Company ("Best") has been more conservative in its estimates.   In January 1996, Best estimated that US insurers would be required to pay $17,600 million in undiscounted dollars in future clean-up costs at the 2,100 sites which it expected would eventually be listed on the NPL and $12,480 million for other costs associated with such sites.   These costs include damages for harm to natural resources, claims for bodily injuries by people in communities near Superfund sites and transaction costs including the costs of coverage disputes with insureds.   In calculating these figures, Best assumed that insurers' and PRPs' transaction costs would be 30 percent of clean-up costs and that insurers would be required to pay clean-up costs at 40 percent of Superfund sites.





Best further estimated that non-US direct excess insurers and non-US reinsurers would pay 20 percent of the costs for a total of $4,400 million in clean-up costs for NPL sites and $3,120 million in associated costs, as described above.





In addition, Best noted that insurers were paying a growing number of claims arising from sites which were administered by states under state clean-up programmes rather than the federal Superfund programme.   Based on reports that 57 percent of recent pollution losses by insurers had been incurred at such sites, Best estimated that US and non-US insurer losses for such sites would eventually total $36,000 million.





3.	Insurance Coverage Disputes





Due to the massive sums of money involved in cleaning up their sites pursuant to Superfund and equivalent state statutes, PRP-insureds claimed against their general liability insurers on the basis that such costs and associated costs, such as those arising from private bodily injury and property damage claims, were covered under the policies.





Resolution of pollution insurance coverage issues is complex because insurance law in the USA is state not federal law and because there are over 50 states and territories in the US.   Thus, in theory, there could be over 50 interpretations of a standard CGL policy.   In practice, there are fewer interpretations but they are still numerous.   Interpretations by federal and lower state courts are subject to change if and when the highest civil court in each state rules on an issue.   For example, a federal court may interpret a wording according to what it considers to be the law of a particular state.   Several years later, the highest court of the state may hand down a conflicting ruling.   The state court ruling does not affect the parties in the earlier federal case, but the federal court must apply the law, as decided by the state court, in subsequent cases.  





The following discussion describes the major issues which have been litigated regarding the wordings of CGL policies.  It does not attempt to give a tally of all courts which have decided issues but focuses on the rulings of the state high courts because these are the final decision-makers in respect of the issues.  





Coverage language in standard CGL policies obliges the insurer to "defend any suit against the insured seeking damages".   This clause has led to two major disputes.   First, whether an administrative (that is, non-judicial) action by the EPA or a state agency is a "suit" and, secondly, whether clean-up costs are "damages".





The highest courts of four states (Iowa, Massachusetts, Michigan and New Hampshire) have held that an EPA notice letter is a "suit".   In addition, the Minnesota Supreme Court has held that a coercive letter from a state agency is a "suit" and the New Hampshire and North Carolina Supreme Courts have held that an EPA unilateral order (that is, a non-negotiated order) is a "suit".   In contrast, the Illinois and Wisconsin Supreme Courts have held that an EPA notice letter is not a "suit" and the Illinois and Maine Supreme Courts have held that an EPA unilateral order is not a "suit". 





A corollary issue which is likely to increase in importance is whether an insurer is obliged to indemnify an insured for clean-up costs which the insured incurred pursuant to an administrative order on consent or consent decree or which the insured incurred "voluntarily", that is, prior to being ordered to incur the costs.   In this respect, the standard CGL policy obliges an insurer to "pay on behalf of the insured all sums which the insured shall become legally obligated to pay as damages because of ... bodily injury or ... property damage to which this insurance applies, caused by an occurrence ...".   





The Minnesota Supreme Court has held that costs incurred pursuant to a consent decree are covered and the Washington Supreme Court has held that "voluntarily" incurred costs are covered.   The issue may soon come before the New Jersey Supreme Court because an intermediate appellate court in that state held, in March 1996, that costs which were incurred "voluntarily" were covered.





A trend that clean-up costs are included in the term "damages" in the CGL policy has been firmly established in favour of insureds, with the highest courts of California, Illinois, Iowa, Maryland, Massachusetts, Minnesota, New Hampshire (remedial but not preventive costs), New Jersey, North Carolina, Washington and probably Wyoming so holding.   The highest courts of Maine and Wisconsin have held in favour of insurers, but the Wisconsin Supreme Court's decision may be limited to clean-up costs incurred because of the insured's actions on its own site.   Courts holding in favour of insurers have focused on the legal meaning of "damages" as precluding equitable clean-up costs whilst those holding in favour of insureds have tended to interpret the word "damages" according to what they consider to be the reasonable expectations of insureds.  





The issue of whether "damages" include clean-up costs does not arise in respect of private common law actions for bodily injury or property damage.   Those claims are covered by CGL policies subject, of course, to other terms and conditions of the policies.   





Another major area of dispute arises from the definition of an "occurrence", which must happen in order for an insurer to be obliged to cover the insured under the standard CGL policy.   This paper will not cover this issue, however, because it is covered by Paul Keurvorst of Cologne Re in his excellent paper.





The exclusion clauses of the standard CGL policy have also been subject to much litigation, particularly the qualified pollution exclusion clause.   This clause was introduced into the standard CGL policy as an endorsement in 1969 and added to the body of the policy in 1973 until it was replaced in 1986 with an absolute pollution exclusion.





The qualified pollution exclusion clause states that cover does not apply to:





"bodily injury or property damage arising out of the discharge, dispersal, release or escape of smoke, vapors, soot, fumes, acids, alkalis, toxic chemicals, liquids or gases, waste materials or other irritants, contaminants or pollutants into or upon land, the atmosphere or any water course or body of water;  but this exclusion does not apply if such discharge, dispersal, release or escape is sudden and accidental".





To date the highest courts of nine states (Colorado, Georgia, Illinois, Indiana, New Jersey, South Carolina, Washington, West Virginia and Wisconsin) have interpreted the clause (or the drafting history of the clause) to provide cover for unintended and unexpected, that is, gradual, pollution.   The highest courts of eight states (Florida, Maryland, Massachusetts, Michigan, Minnesota, North Carolina, Ohio and Oklahoma) have held that "sudden" does not cover gradual pollution, with the highest courts of California and New York also leaning towards such an interpretation.   Rulings by federal courts overwhelmingly favour insurers but, as noted earlier, the state high courts are the ultimate decision-makers.  





A sub-issue has arisen as to whether an insurer is obliged to cover discrete "sudden" pollution incidents which occur during a long period of routine pollution by an insured.   It is too early as yet to discern any trend but the Massachusetts Supreme Judicial Court has held that such incidents are covered.





Another issue which has arisen concerning the qualified pollution exclusion is the timing of a "discharge, dispersal, release or escape of ... contaminants or pollutants" when the insured dumped them at a landfill or in a pit or lagoon which he assumed would be secure from leakage.   The Washington Supreme Court has held that the applicable time is the contaminants' release from the "secure" site rather than the actual dumping of them.   This means that the "discharge, dispersal, release or escape" is "accidental" and thus covered.





Most cases in respect of the qualified pollution exclusion in the USA have involved the CGL wording described above.   The Washington Supreme Court and various lower state courts and federal courts have interpreted Lloyd's Underwriters Non Marine Association clause 1685 ("NMA 1685").   NMA 1685 excludes cover for personal injury or property damage caused by seepage, pollution or contamination unless the seepage, pollution or contamination is "caused by a sudden, unintended and unexpected happening during the period of this Insurance".





The Washington Supreme Court has held that NMA 1685 does not bar cover for gradual pollution.   The remainder of the courts are split on the issue.





Finally, the other major issue in pollution insurance cases concerns the extent of the owned property exclusion which excludes cover for "property damage to ... property owned or occupied by or rented to the insured".





The New Jersey Supreme Court has held that there is no cover if the pollution has not migrated to adjacent property or groundwater even if the threat to adjacent property or groundwater is imminent.   This situation, however, is atypical.   The issue in most instances is whether the owned property exclusion bars cover for the cost of cleaning up groundwater which, in many states, is not owned by the insured, and whether it excludes the costs of cleaning up pollution which is continuing to migrate to adjacent property.   





The Washington and Minnesota Supreme Courts have held that the costs of cleaning up an insured's own property to prevent further degradation of groundwater, which does not belong to the landowner in those states, is not barred by the owned property exclusion.





4.	Superfund Reauthorisation





Insurers and PRP-insureds have, unsurprisingly, lobbied the US Congress to amend the Superfund statute in order to repeal liability.   The best time to persuade Congress to amend Superfund is when the statutory provisions which provide funding to the EPA to implement the Superfund programme and which authorise the Treasury to collect taxes to fund the Superfund must be reauthorised.   These provisions required reauthorisation by 1st October 1994 and 1st January 1996, respectively.   Neither has been reauthorised as yet.





Lack of reauthorisation during 1996 will not mean the end of the Superfund programme, however.   According to the Congressional Budget Office, the Superfund trust fund contains sufficient money to implement the programme until 2001.   Additionally, Congress appropriated $1,310 million for the programme during the fiscal year beginning on 1st October 1995, as part of the EPA's budget.   Senate and House Bills have proposed funding at a minimum of $1,390 million and $1,339 million as part of the EPA's appropriations for the fiscal year beginning on 1st October 1996.





The insurers' and PRP-insureds' requests for amendments to repeal the liability regime received a favourable response in August 1993 when the US Treasury proposed repealing retroactive liability.   The proposal eventually failed to pass the 103rd Congress in 1994, however, as did the entire Superfund reauthorisation process.   





In January 1995, the proposal received new life with the Republican majority in the 104th Congress.   In Autumn 1995, after holding hearings and issuing proposals for public comment on various proposals to repeal liability, key Senators and Representatives introduced Bills into the Senate and House, respectively.





The Senate Bill, the Accelerated Cleanup and Environmental Act of 1995 (S. 1285), proposed, among other things, the creation of a 50 percent tax credit for certain clean-up actions at NPL sites.   The Bill also proposed protection for, among others, lenders and PRPs who had contributed small amounts of hazardous substances to a site.





The House Bill, the Reform of Superfund Act of 1995 (H.R. 2500), proposed repealing liability for several categories of PRPs, provided that their acts, omission or status were not illegal.   Most significantly, it proposed that many PRPs whose liabilities arose from NPL sites were to be entitled to a retroactive liability discount, that is, reimbursement by the Superfund, for 50 percent of the clean-up costs incurred by them after 18th October 1995 (the date the Bill was introduced) if the reason for their liability was their activities or status prior to 1987.





The House Bill began to progress through subcommittee hearings and, on 9th November 1995, the Subcommittee on Commerce, Trade and Hazardous Materials of the House Commerce Committee approved it and sent it to the full House Commerce Committee, from which it has yet to emerge.   The Senate Bill, meanwhile, has not been approved by any subcommittee or committee.   





The progress of both Bills has reached a standstill due, in large part, to opposition to them from President Clinton, the EPA and key Democratic congressmen.   Criticism of the proposed tax credit and retroactive liability discount has been particularly strong and those proposals have been withdrawn in favour of new proposals.   Representative John Dingell referred to the proposed retroactive liability discount as "the Republican Polluters Entitlement Program" and stated that the discount meant that "hundreds of millions of dollars will be diverted from cleaning up sites ... and instead will be put into the bank accounts of companies that caused the problem".





A substitute proposal suggested for the Senate Bill would cap the aggregate liability of PRPs who arranged for the disposal of hazardous substances or who transported it at 10 percent of the total clean-up costs at municipal waste sites on the NPL.   Substitute proposals suggested for the House Bill offer three options which would, in general terms, repeal liability for the same categories of PRPs for pre-1987 pollution incidents.   





Due to problems in finding the funding for the proposals to repeal liability, opposition to other proposals in the Bills and the approach of the November Presidential and Congressional elections, the chances for Superfund being amended at all in 1996 is decreasing.   





Congress may, as it did in 1990, simply reauthorise the appropriation and taxation provisions and delay acting on reform proposals until the 105th Congress sits in 1997.   If this happens insurance coverage disputes will continue unabated.   Although Superfund reform would not have eliminated the disputes because it would not have directly affected state programmes to clean up hazardous waste sites, it would have lessened the proportion of costs which are being borne by insurers and PRP insureds.   This reform may still occur but, as indicated above, the chances of it doing so in the near future are receding.





C.	Pollution Liabilities and Pollution Insurance Coverage in the UK





1.	Clean-up Liabilities





There are two regimes in the UK to clean up contamination.   These are in respect of land and water.





a.	Contaminated Land Regime





On 19 July 1995, the Environment Act 1995 established a programme to clean up contaminated land.   The Act also created the Environment Agency by consolidating the National Rivers Authority, Her Majesty's Inspectorate of Pollution and waste regulation authorities.   The Environment Agency has powers and responsibilities in respect of England and Wales.   The Scottish Environmental Protection Agency has similar powers in respect of Scotland.





The programme for cleaning up contaminated land will be brought into force after guidance (some of which the enforcing authorities must "have regard to") and regulations called for by the Environment Act 1995 have been finalised.   Two pre-consultation working drafts of some of the guidance and regulations were distributed by the Department of the Environment to a selected number of people for preliminary comments in February  and June 1996.   





This paper is based on the legislative provisions and that working draft with the caveat that changes will be made before the final version of the regulations and most of the guidance is laid before Parliament, probably in late 1996.   A draft for public consultation is due to be issued in September 1996.





Prior to discussing the programme or regime, however, it is important to note what it does not contain.   That is, it does not contain a fund to pay for its implementation or for conducting clean-ups.   This lack of funding has two major implications.   First, the authorities which implement the regime may be hard-pressed to do so.   Secondly, there is no ready source of money to pay for "orphan shares", that is, clean-up costs attributable to persons who cannot be located or who do not have sufficient resources to pay such costs.





i.	Inspection and identification of contaminated land





Under the Act, local authorities, who are to be the primary regulators, must inspect their areas from time to time to determine whether they contain "contaminated land".   In preparation for so doing, they are directed to prepare and publish a formal written strategy setting out procedures for dealing with information provided by the public, businesses and voluntary organisations.   





The Act defines "contaminated land" as:  "[A]ny land which appears to the local authority in whose area it is situated to be in such a condition by reason of substances in, on or under the land that (a) significant harm is being caused or there is a significant possibility of such harm being caused;  or (b) pollution of controlled waters is being, or is likely to be caused".   The guidance further defines "significant harm":  for example, the types of harm which are significant to humans are "death, serious injury, disease, genetic mutation, birth defects, cancer or impairment of reproductive functions".   The guidance also generally defines a "significant possibility" as something which is likely to occur.





For land to be contaminated, a "pollutant linkage" must be identified.  A pollutant linkage has three components:  a source, that is, a potential pollutant;  a receptor or target which may be harmed by the pollutant;  and a potential pathway or pathways linking the source to the receptor.  If land meets the criteria for "contaminated land" and there is a pollutant linkage, the pollutant linkage is defined as a "significant pollutant linkage" and must be cleaned up.





ii.	Description of special sites





If a local authority discovers contaminated land which may be a "special site", it is required to make arrangements for the relevant Environment Agency to inspect the land and to take any necessary enforcement action.   Draft regulations identify "special sites" as including land used for refining petroleum or manufacturing explosives, land on which there are lagoons or bunds containing waste acid tars, land containing certain pollutants which are causing or are likely to cause certain drinking water supplies or major aquifers to be polluted, and Ministry of Defence land.   





iii.	Clean-up requirements





Remediation must be effective, durable in respect of its purpose, and practicable.   It must also be done at reasonable cost having regard to the seriousness of the harm involved.   The clean-up standard is "suitable for use".





iv.	Enforcement





The Act requires an enforcing authority to notify owners or occupiers whose land has been identified as contaminated land or a special site, as well as other persons who are also potentially liable for remediation.   Notification is to be followed by a consultation period, during which the enforcing authority, with the aid of those notified, identifies precisely who will be required to investigate, assess and clean up the contamination.   Those who are identified as liable will have three months in which to begin to clean up a site or to propose a plan for its clean-up.   The enforcing authority may not serve a remediation notice prior to the expiry of this period except in case of emergency.





v.	Definition of Appropriate Persons





The Act describes those liable for remediation as "appropriate persons", defined as those who "caused or knowingly permitted the substances, or any of the substances, by reason of which the contaminated land in question is such land to be in, on or under that land".   If "reasonable inquiry" does not identify such persons, "the owner or occupier for the time being of the contaminated land in question" is liable.   The guidance refers to the two categories of potentially liable parties as Class A and Class B appropriate persons, respectively.   





The liability of an appropriate person is both retrospective and strict.   Anyone who caused or knowingly permitted pollution prior to, or in some cases after, the implementation of the Act is liable regardless of fault.   To be liable for "knowingly permitting" pollutants to be present in, on or under the land, a Class A person must know of the existence of the pollutants and have had the power to clean them up.





vi.	Exclusion of Certain Appropriate Persons





Certain persons may be excluded from liability if they are not the only members of a Class A or Class B liability group, that is, a group of appropriate persons who are potentially liable in respect of a significant pollutant linkage.   The draft guidance sets out six exclusion "tests", which are to be applied in a prescribed order and without regard to the financial circumstances of any group member.





Those excluded are: (1) persons who conducted certain activities such as providing financial assistance or advice or who conducted "any action necessary for the purpose of underwriting an insurance policy";  (2) persons who paid another person sufficient money to clean up contamination on the site; (3) persons who sold contaminated land or let it on a long lease, subject to their having provided the purchaser or lessee with sufficient information on the contamination for it to be taken into account in the purchase price; (4) members of a group other than any member(s) who introduced a substance onto the land which created a significant pollutant linkage which would not otherwise have been caused; (5) members of a group other than any member(s) who caused or knowingly permitted any substance to escape from other land onto the land to be cleaned up; and (6) members of a group other than any member(s) who conducted certain activities (e.g. construction) or failed to conduct certain activities (e.g. failing to maintain a management system) where such act or omission resulted in a significant pollutant linkage.





The tests may not be applied so as to exclude all Class A liability group members.   However, if no Class A persons are found and there is more than one Class B person, the enforcing authority must exclude certain licensees and lessees from the Class B liability group.





vii.	Apportionment of Liability





If more than one person remains in a liability group after application of the exclusion criteria, the enforcing authority must apportion liability between them.   The apportionment criteria vary according to whether they are to be applied to Class A or Class B liability group members.   The criteria include the amount of pollutants contributed to a site and the relative capital values of interests in the site.





viii. Application of Hardship and Other Considerations





The Act prohibits an enforcing authority from requiring an appropriate person to clean up a site if the authority would not seek to recover all or part of the costs if it had itself cleaned up the site.   The Act further requires the enforcing authority, when seeking to recover such costs, to have regard to "any hardship which the recovery may cause to the person from whom the cost is recoverable" and to "any guidance".





The draft guidance defines "hardship" according to the Oxford English Dictionary as "hardness of fate or circumstances, severe suffering or privation".   Matters which an enforcing authority should consider include foreseeability of harm, potential bankruptcy or insolvency, and any pre-acquisition precautions taken by an owner of contaminated land.   If the enforcing authority waives or reduces its right to recover clean-up costs, it may not re-allocate the costs to other appropriate persons but must pay those costs itself.





ix.	Service of a Remediation Notice





If an appropriate person has not begun to clean up a site voluntarily within three months after being notified of his liability, the enforcing authority must serve a remediation notice requiring him to do so.   If the recipient fails to comply with the notice without a "reasonable excuse", the enforcing authority may prosecute.   The maximum fine for failure to comply with a remediation notice in respect of industrial, trade or business premises is £20,000 and up to an additional £2,000 for each day of non-compliance.   The fine stops accumulating if the enforcing authority cleans up the land.   





If the enforcing authority considers that prosecution would "afford an ineffectual remedy", it may enforce the remediation notice in the High Court in England or any court of competent jurisdiction in Scotland.





x.	Appeals from Remediation Notices





Recipients of remediation notices from local authorities in England and Wales may appeal to a magistrates' court.   Those in Scotland may appeal to the Sheriff.   Recipients of remediation notices from the Environment Agencies may appeal to the relevant Secretary of State.   Draft regulations list 18 grounds of appeal.   The regulations do not, as yet, state whether remediation notices are suspended during an appeal.





xi.	Public registers





The Act requires enforcing authorities to maintain public registers of matters including remediation notices, notifications of special sites, and information on clean-ups by people who conducted them.   The guidance has extended these requirements to include local authority determinations regarding contaminated land.





xii.	Other clean-up regimes





The Act prohibits remediation notices being served when certain other statutory provisions apply to a site.   For example, the Act does not apply to land which is contaminated by reason of a breach of conditions of a current waste management licence.   The government is also considering the interface between the contaminated land provisions and the statutory provisions relating to works notices to be issued in respect of water pollution.   That programme is described below.





b.	Polluted Water





The regime for cleaning up polluted water is estab�lished by the Water Resources Act 1991, as amended by the Environment Act 1995.   The Environment Agency will be able, when the relevant provisions come into force, to require persons to clean up pollution and restore associated aquatic environments if those persons:





"caused or knowingly permitted [any poisonous, noxious or polluting matter or any solid waste matter] to be present at the place from which it is likely, in the opinion of the Agency to enter any controlled waters [or] to be present in any controlled waters".





The Agency will enforce the regime by issuing "works notices".   These notices will require the recipient to remove or dispose of the polluting matter at issue, remedy or mitigate the pollution caused by it and, as far as reasonably practicable, restore the controlled waters and aquatic environment to the state which they were in immediately before the entry of the polluting matter.





Prior to the regime coming into force, the Department of the Environment will issue regulations (but not guidance) to govern the form and content of the works notices, specify procedures for a consultation period, and for appealing works notices to the relevant Secretary of State and establish other procedures.   A pre-consultation working draft of the regulations has been issued.   Draft regulations have not yet been issued for public consultation.





The statute provides that if the recipient of a works notice fails to comply with it, the Environment Agency may carry out its requirements and recover its reasonable costs and expenses from the recipient.   The Agency may also prosecute the recipient or bring proceedings in the High Court to enforce the works notice.





The penalty for non-compliance with a works notice on a summary conviction is imprisonment for up to three months, a fine of up to £20,000, or both.   If the conviction is on an indictment, the penalty is imprisonment for up to two years, an unlimited fine, or both.





The provisions which are described above will augment the Environment Agency's existing power to clean up and restore polluted water and associated aquatic environments itself and seek to recover its costs from the person who caused or knowingly permitted the pollution.   This restricted power has prevented the Agency's predecessor, the National Rivers Authority, from requiring expensive clean-ups, as a general rule, because of a lack of funding for them.





2.	Potential Insurance Coverage Disputes





It is likely that companies and others who are required to clean up land and water in the UK will claim under their old public liability policies.   The success of such claims will obviously depend on the facts of each case and the policy language in issue.  English courts have not yet been called upon to determine whether cover exists for past pollution under any such policies except for a specialised policy underwritten for a landfill operator.





The courts will probably have to address whether clean-up costs are "damages" or "compensation" and whether an "occurrence" has happened and the policy period or periods triggered by such occurrence.   This latter issue will be addressed by Paul Keuvorst of Cologne Re in his paper.





Courts are also likely to be called on to examine the effect of exclusions in the relevant policies.   Some insurers may be able to avoid liability for clean-up costs because of the language of their contracts, but other policy wordings may mean that this argument will not succeed.





English courts may find that public liability policies which cover the insured for sums which the insured must pay "by way of damages" do not provide cover for costs which the insured has had to pay because of a strict liability provision requiring the insured to pay for the cost of cleaning up pollution.   This argument will not, of course, apply to causes of action for damages by persons claiming that the pollution caused them to suffer bodily injuries or property damage. 





There is one English case which may aid insurers in the argument that "damages" do not include clean-up costs.   In Hall Brothers Steamship Company Limited v. Young [1939] 1 K.B. 748 (C.A.), a pilot boat was preparing to pilot the insured vessel into Dunkirk when the pilot boat's steering gear broke down and it collided with the vessel.   The insured vessel was not at fault but its owners were obliged to pay the cost of repairing the pilot boat under a French law which provided that "[e]xcept in case of gross negligence of the pilot, damage sustained by the pilot boat in the course of pilotage operations ... is chargeable to the ship."





The insured claimed that the cost was covered by its insurance policy, which provided that the insurer would indemnify the insured for a percentage of the costs if the "ship hereby insured shall come into collision with any other ship or vessel and the assured shall in consequence thereof become liable to pay and shall pay by way of damages to any other person or persons any sum or sums in respect of such collision" (emphasis added).





Sir Wilfrid Greene MR stated that the term "damages" had a precise meaning to an English lawyer, that is, "sums which fall to be paid by reason of some breach of duty or obligation".   Because the insured vessel was not at fault, the sums which the vessel owners were obliged to pay were not payments "by way of damages".   MacKinnon LJ agreed and further stated that the words "in consequence thereof" in the policy language meant that the proximate and not the remote cause must be looked at under a well-settled rule in construing marine policies.   In this case, the insured's liability was proximately caused not by the collision but by the French law which imposed a duty on the insured to pay for any damage caused to the pilot boat.





This case could be distinguished, however, when insurers provide cover for "all sums which the insured shall become legally liable to pay as compensation".   The term "compensation" prima facie seems to have wider connotations than "damages".





On 3 April 1996, in the case of Lancashire County Council v. Municipal Mutual Insurance Ltd., Simon Brown LJ rejected a narrow "legalistic" interpretation of the word "compensa�tion" in a third-party liability insurance policy.   In holding that "compensation" included exemplary as well as compensatory damages, Simon Brown LJ remarked that although:





"the natural and ordinary meaning of 'compensation' in the context of a legal liability to pay damages is one which excludes any element of exemplary damages, I cannot accept that this meaning is wholly clear and unambiguous.   On the contrary it involves very much a literal, lawyers' understanding of the term and is one which would not command universal acceptance."





If the Court of Appeal's reasoning in the above case was applied to the issue of whether clean-up costs were included in the word "compensation", the court may very well hold that they were.   Similarly, the decision indicates that the court may be less likely nowadays to follow the strictly legal meaning of "damages" which it adopted in the Hall Brothers case.





Prior to 1991, a relatively small number of public liability policies contained pollution exclusions such as, for example, NMA 1685, described above.   Since 1991, most public liability policies contain a pollution exclusion, in particular, the exclusion recommended by the Association of British Insurers ("ABI") in 1990.   That exclusion provides:





"This policy excludes all liability in respect of Pollution or Contamination other than caused by a sudden identifiable unintended and unexpected incident which takes place in its entirety at a specific time and place during the Period of Insurance.





All Pollution or Contamination which arises out of one incident shall be deemed to have occurred at the time such incident takes place."





The endorsement defines "Pollution or Contamination" as:





"(i) all pollution or contamination of buildings or other structures or of water or land or the atmosphere; and (ii) all loss or damage or injury directly caused by such pollution or contamination".  





The exclusion also contains an aggregate liability limit as follows:  "The liability of the Company for all compensation payable in respect of all Pollution or Contamination which is deemed to have occurred during the Period of Insurance shall not exceed £... in the aggregate".





In order to provide an option to write back cover for gradual pollution, the ABI recommended what is known as the Single Event Pollution Trigger Insurance Clause ("SEPTIC").  The SEPTIC endorsement provides that:





"All Pollution or Contamination which arises out of one Event shall be deemed to have occurred on the date that the Insured first becomes aware of circumstances which have given or may give rise to such Pollution or Contamination."





It is not clear whether the SEPTIC endorsement will achieve its stated purpose.   The issue may well be academic, however, because, although most insurers have added the endorsement excluding liability for gradual pollution to new and renewed public liability policies, virtually no use has been made of the SEPTIC endorsement.   





It remains to be seen whether the ABI-recommended pollution exclusion will be interpreted as the ABI intended.   It is unlikely that English judges would construe the term "sudden and accidental" or its variations in the same way as American judges who accord the term a broad meaning but, at the moment, the issue is unlitigated in England.    





One issue which could arise in this context is when the "discharge" or "release" of pollutants occurred if the exclusion contains such language.   If an assured deposited hazardous waste in what he assumed was a secure container, for example, a lined pond on his premises, he could argue that the discharge of pollutants occurred not when the waste was deposited in the container but when it leached from the container into the ground and groundwater.   As indicated earlier in this paper, this argument has succeeded in several jurisdictions in the US. 





Public liability policies often contain an owned property exclusion which provides that the policy does not cover, for example, "damage to property owned or occupied by or in the care, custody or control of the Assured or of any servant of the Assured".  





Although insurers should succeed in an argument that the owned property exclusion bars the cost of cleaning up pollution from an insured's land when the land is cleaned up for the insured's benefit, the insured may be able to persuade a court that not all of the costs of cleaning up its property are barred by the exclusion.  





Under English law, landowners do not have property rights in groundwater beneath their land but only the right to appropriate the water.   Ballard v. Tomlinson (1885) 29 Ch. D. 115 (CA).   If insureds are required to clean up polluted groundwater beneath their property, therefore, they could argue (as US insureds have argued) that the cost of cleaning up groundwater which they do not own is not within the owned property exclusion.   They may argue also that the cost of cleaning up pollution on their own property to prevent further damage to a third party's property is outside the owned property exclusion, as is cleaning up pollution on their own property to prevent damage to public health or the environment.   As indicated above, each of these arguments has succeeded in at least one court in the US.   It is not inconceivable that one or more of them may succeed in an English court.





Finally, insurers may argue that old public liability policies do not cover statutory environmental liabilities which were not contemplated by the parties when the policy was issued.   This argument has been undercut by the government, however, which maintained throughout debates of the Environment Act 1995 that the contaminated land provisions did not contain new liabilities and that they did not impose retroactive liability.   





In respect of the former, the Department of the Environment announced on 19 July 1995 that the provisions "introduce[] a specific definition of contaminated land and establish[] the regulatory machinery for dealing with it;  these reflect the existing general definitions and powers for statutory nuisance but in a clearer and more structured way".   





In respect of the latter, the government's spokesman in the House of Lords stated that "[t]he provisions are not retrospective because they would result only in potential liability for significant harm where that is occurring after the provisions have come into force.   They will not result in any liability for harm which had occurred previously, before the provisions came into force, and are not currently occurring".   





In spite of the government's remarks, it is difficult to contemplate that the liabilities established by the contaminated land provisions are not retroactive.   The statutory nuisance regime, whilst it may theoretically authorise local authorities to require persons to clean up contaminated land, has not generally been used for that purpose.   This argument may not be of particular help to insurers, however.
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