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At a conference in September 1995 entitled "Cleaning Up the Planet - Who is Going to Pay the Bill?", a leading underwriter warned that it might turn out to be an expensive error to assume that the losses suffered by insurers under US court rulings on "sudden and accidental" pollution exclusions were a result of the "crazy American legal system" and could not happen in Europe.  He argued that the insurance and reinsurance clauses intended to exclude gradual pollution in the European markets "actually achieved much less".  The situation was exacerbated by the general coverage afforded under older public liability policies.  The fact that issues arising from those policies would only be resolved years or decades after the relevant incidents meant that "insurers and their reinsurers may one day be forced to contribute to payments relating to exposures that were never contemplated, and certainly never paid for".

Some Statistics for Insurers' US Environmental Liabilities

The last few years have seen some frightening statistics for insurers' liabilities arising out of US environmental claims.  In April 1995 City Analysts James Capel warned that two major UK composite insurers might face major off-balance sheet liabilities due to environmental claims in the US.  Its assessments of potential environmental exposures included both asbestos related losses and contaminated sites under the "Superfund" legislation (see below).

In October 1995 the US ratings agency Standard & Poor's, New York, estimated that environmental impairment liability losses to the insurance industry over the following 30 years could reach a sum equivalent to 20% of the industry's capital base.

More recently, in January 1996, A.M. Best Co, Oldwick NJ, the US insurance industry's rating and information service, sharply reduced its estimates of insurer liabilities for US environmental claims, describing insurers' position overall, including both environmental and asbestos losses, as more manageable, whereas two years previously it had described it as an open-ended "black hole".  A.M. Best lowered its mid-range estimate of the US insurance industry's unfunded, or unrecognised, environmental and asbestos liabilities from a figure of US$260 billion to US$57 billion.  It cut the comparable worst case figure from US$623 billion to US$92 billion.  As one commentator has pointed out, these numbers, although still very large, suggest that the Superfund and wider environmental clean-up bill can be brought within intelligible financial arithmetic, rather than "disappearing into the stratosphere".  A.M. Best's study estimated insurers' then litigation costs at around 40% of the industry's total net payments in recent years, but expected that percentage to decline as costs shift from legal disputes to actual clean-up, and precedents are set for settling claims.

The UK : the Environment Act 1995 and other "Pollution" Statutes

The main statutory provisions in this country for dealing with pollution are set out in the Environment Act 1995.  The most significant provisions of the Act are those contained in Part II relating to contaminated land.  Implementation of these provisions is dependent on the issue of statutory guidance, as referred to in a number of places in the Act.  The latest draft of that guidance was issued in September 1996.  The House of Commons Environment Committee has recently prepared a report recommending a number of changes to the draft guidance.  It is not clear when the guidance will be formally issued, thereby implementing the contaminated land provisions of the Act in full, but it is unlikely to be that far off particularly bearing in mind the "greener" image of the new government.  This talk is based on the guidance in its present draft form.

Contaminated Land

"Contaminated land" is defined as:-

"Any land which appears to the local authority in whose area it is situated to be in such a condition, by reason of substances in, on or under the land, that:-

(a)
significant harm is being caused or there is a significant possibility of such harm being caused; or

(b)
pollution of controlled waters is being, or is likely to be caused."

Under the draft guidance, only harm which is both to "receptors" as defined and within a particular description of harm qualifies as "significant harm".  Thus, in the case of human beings, this means death, serious injury, cancer or other disease, genetic mutation, birth defect or impairment of reproductive functions.  In the case of property in the form of buildings, this means structural failure or substantial damage.  With property in the form of livestock or other owned animals, this means death, disease or other physical damage, such that there is a substantial loss in their value.

Local authorities are required to identify contaminated land within their respective areas.  Having done so, the local authority is then, after a three month consultation period, to serve a "Remediation Notice" on all the persons whom it considers to be "appropriate persons".  The local authority can dispense with the consultation period if it considers that there is an imminent danger of serious harm or serious pollution of controlled waters being caused.

Remediation Notices and Appropriate Persons

The Remediation Notice will specify what is required to be done by way of remediation and the timescale which is to be allowed for the work to be done.  Where more than one Remediation Notice is served, the local authority must make clear to appropriate persons the proportion of the costs that each of them is to bear.  Non-compliance with a Remediation Notice has two consequences.  First, it is a criminal offence to fail, without reasonable excuse, to comply with the Notice.  Second, the enforcing authority is empowered to undertake the work itself and is then able to recover its reasonable costs of so doing from the appropriate person or persons.

The definition of "appropriate persons" effectively defines two types of person.  First, the person or persons who "caused or knowingly permitted" the substances or any of them to be in, on or under the land.  If, however, no such person has been found after reasonable enquiry, then the appropriate person is the owner or occupier for the time being of the contaminated land in question.  Both "causing" and "knowingly permitting" have received judicial interpretation in the context of the Water Resources Act 1991.  A person may "cause" pollution despite the fact that he had not intended to do so and was not negligent.  A person has been held to "knowingly permit" something by not taking all proper steps to prevent the situation from continuing.  The precise ambit of "knowingly permitted" is unclear in that it has not been established whether it only applies in circumstances relating to the original entry of the pollutant on to the land, or whether it also applies in circumstances where, for example, a subsequent landowner with knowledge of the substance's presence on the land then takes no steps to improve the position.

The category of appropriate persons who caused or knowingly permitted the substances to be in, on or under the land are defined in the draft guidance as Class A persons.  Where the local authority identifies more than one person in Class A, then on the basis that some can reasonably be considered to be "more responsible" than others, the authority is required to apply a series of tests to exclude those less responsible from liability.  There are six tests which are to be applied in sequence, but only up to the point where applying the tests will still leave at least one person liable.  These tests will, for example, operate to exclude those who have been identified as having caused the land to be contaminated solely through having carried out specified actions including lending money, providing indemnities and providing legal, financial, engineering, scientific or technical advice to another person.  If, after the application of these tests, there remains more than one person within Class A, the authority is to apportion liability among those persons on the basis of its assessment of the relative degree of responsibility attributable to each person.  

Only if no Class A person can be found, after reasonable enquiry by the authority, will the owner or occupier of the land be deemed responsible for remediation by virtue solely of that ownership or occupation.  The owner or occupier is categorised as a Class B person.  If there is more than one Class B person, the local authority is to apply an exclusion test which is designed to remove from the Class those who do not have an interest in the capital value of the land in question, i.e. tenants at a rack rent or licensees.  If more than one person remains in Class B, the authority is to apportion liability in proportion to the capital values of each member's interest in the land.

Works Notices under the Water Resources Act 1991

The Environment Act 1995 also amends the Water Resources Act 1991 by enabling the Environment Agency to serve a "Works Notice" on any person who caused or knowingly permitted poisonous, noxious or polluting matter or any solid waste to enter controlled waters or to be in such a position as it is likely that the poisonous, noxious or polluting matter will enter controlled waters.  Previously, the Agency could only recover the costs of clean up having actually undertaken the work itself.  Accordingly, the procedures available to the Agency in relation to controlled waters will be similar to those available to the relevant authority in relation to contaminated land.  Regulations specifying such matters as the form and content of the Works Notice have yet to be issued.  Draft regulations were circulated for consultation in August 1997.

"Superfund" and UK Legislation compared

It is worth at this point comparing the land and controlled waters provisions of the Environment Act 1995, Environment Protection Act 1990 and Water Resources Act 1991 with the equivalent statutory regime in the United States.  The most infamous federal statute in the US establishing clean-up liabilities is the Comprehensive Environmental Response, Compensation and Liability Act, commonly known as "CERCLA" or "Superfund", which became law in 1980.  The Act confers broad powers on the United States government to remedy environmental damage.  Sites which may need to be cleaned up are identified and reported to the Environmental Protection Agency (EPA) and state environmental agencies.  Assessment of the sites then takes place to establish whether they should be cleaned up.  The worst sites are placed on the National Priorities List.  "Potentially responsible parties" are then identified.  These include landfill owners and operators, generators of waste, transporters of waste, and various middlemen.  The EPA sends notices to PRPs requesting them to conduct clean-up activities.  If a PRP fails or refuses to conduct the clean-up activities, the EPA then sends him an administrative order requiring him to carry them out.  The EPA may fine a PRP who fails or refuses to comply with such an order.  The EPA may clean-up the site itself and then seek to recover its costs from the PRP.  

There are a number of aspects of the Superfund legislation which make it considerably harsher than the statutory pollution provisions implemented/to be implemented in this country.  First, Superfund imposes strict and, in most cases, joint and several liability for clean-up costs.  Compare this with the requirements under the Environment Act to, first, exclude those appropriate persons who can reasonably be considered to be less responsible for the contamination than others, and then to apportion liability between the appropriate persons if there is more than one of them.  It should be noted that in applying the exclusion tests referred to above, the relevant authority is to pay no regard to the financial circumstances of those concerned, including the question of which persons may be insured.  

Second, if the EPA cleans up a site and seeks to recover its costs from a non-complying PRP, the PRP is liable for up to three times the clean-up costs.  The Environment Act on the other hand requires the relevant authority to have regard, in deciding whether to recover the cost of remediation, and if so, how much of that cost, to any hardship which the recovery may cause to the person from whom the cost is recoverable.  There are various other mitigating factors for both Class A and Class B persons which the authority is required to take into account.

In terms of the standard of remediation to be achieved under the Environment Act, the UK Government committed itself in its paper "Framework for Contaminated Land" of November 1994 (which until the guidance under the Environment Act is finalised, remains the latest authoritative statement of government policy in dealing with contaminated land) to the "suitable for use" approach.  As the paper states, 

"this approach requires remedial action only where the contamination poses unacceptable, actual or potential risks to health or the environment and there are appropriate and cost effective means available to do so, taking into account the actual or intended use of the site."

The paper continues:

"It would neither be feasible nor sensible to try to deal with all land contaminated by past activities at once - the wealth creating sector of the economy could not afford to do so.  The urgent and real problems should be dealt with, but in an orderly and controlled fashion with which the economy at large and individual businesses and land owners could cope."

In accordance with this approach, the Environment Act provides that the only things by way of remediation which the enforcing authority may do, or require to be done, "are things which it considers reasonable, having regard to (a) the cost which is likely to be involved, and (b) the seriousness of the harm, or pollution of controlled waters, in question".  Indeed the Act expressly prohibits the relevant authority from serving a Remediation Notice where, taking these factors into account, it would not be "reasonable" to do so.  Further, the authority is to have regard to the practicability of any remediation scheme and its likely effectiveness and durability.  Authorities should also give sympathetic consideration to circumstances where the costs of remediation are likely to exceed the value of the land concerned.  Clean-up standards under Superfund, however, are much vaguer and have led to disproportionately expensive clean-ups in many cases.

A final factor worth mentioning at this stage is the funding available to the relevant enforcement authorities.  In this country, it is clear from the draft guidance that local authorities will be obliged to spend considerable time and resources if they are effectively to inspect their areas for land which is potentially contaminated.  If this is not done properly, a local authority faces the prospect of judicial review from, for example, an aggrieved owner.  It is understood that no specific additional resources are being made available to local authorities and thus there must be some doubt as to how effective they will be in identifying potentially contaminated sites.  Further, if the appropriate person or persons fail to comply with a Remediation Notice, budgetary constraints and the risk of non-recovery are likely to limit the ability and willingness of the relevant authority to clean-up the land or water itself.  Compare this with Superfund where there is a designated trust fund generated by taxes, environmental finds and other monies to finance clean-ups which the government conducts itself.

Reform of Superfund

There have, not surprisingly, been a number of proposals to amend the more draconian aspects of Superfund, notably the Senate Bill, the Accelerated Clean-up and Environmental Act of 1995; and the House Bill, the Reform of Superfund Act of 1995.  Both Bills have been opposed by President Clinton, key democratic congressmen and the EPA.  At the time of this talk it is understood that if any reform of Superfund does proceed, it will be a much watered down version of the proposals set out in the two Bills.

Policy Cover for Environment Act Liabilities and Other Pollution Claims of a "Long Tail" Nature

Returning to the Environment Act, the types of liabilities imposed by the Act in respect of contaminated land fall into two main areas:-

(i) Costs incurred by the insured in complying with a remediation notice.  These will be to remediate contamination in respect of the insured's own land and/or contamination of the land of a third party; and


(ii) Liability incurred by the insured in respect of a claim by the relevant authority to recover the costs incurred by that authority in remediating the contamination itself.


The question then is what policies will cover these liabilities.  This talk is concerned principally with public liability polices because it is these policies, which are generally written on an occurrence basis which can give rise to the problems of long-tail claims.  Cover may also, however, be available under "claims made" policies, such as professional indemnity and directors' and officers' policies, and the relatively new environmental impairment liability (EIL) policies.  The points discussed below are relevant not only to claims arising from liabilities imposed by the Environment Act but also in relation to liabilities arising under other statutes and "toxic" torts.

The significance of establishing which public liability policy or policies covers the liability in question is made all the more important by the fact that pollution exclusions were incorporated into policies for UK insureds relatively recently (and certainly later than for US insureds).  Many policies for UK insureds did not include pollution exclusions until the late 1980s.

Which Policies are "Triggered"

One of the main issues which has occupied Courts in the United States is the question of which policies are triggered by long-tail environmental liabilities or toxic torts where the personal injury or property damage concerned is progressive and is likely to have occurred over a number of policy periods and, therefore, affect different insurers.  In the United States, the standard comprehensive general liability (CGL) policy defines occurrence as:-

"An accident, including continuous or repeated exposure to conditions, which results, during the policy period, in bodily injury or property damage neither expected nor intended from the standpoint of the insured".

Standard public liability policies for UK insureds also provide that it is the injury or damage which must occur during the period of the insurance, rather than the accident or causal event itself.

If, however, the injury or damage is progressive, at what point does that injury or damage occur?  This can be a very difficult question to answer where the injury or damage does not become apparent or discoverable until several years after the initial exposure to the conditions causing the injury or damage.  In seeking to deal with the difficulty of establishing the exact periods of injury or damage, US Courts has adopted a number of approaches for determining the date of injury or damage.  There are four major approaches which have been employed.  There are:-

(i) Exposure

The effect of this approach is that all policies on risk during the time when the claimant was exposed to the conditions causing the injury or damage will be triggered.  This may well be a fiction in that the injury or damage is treated as having occurred at the time of exposure whereas it may not, in fact, develop until many years later (for example, asbestosis), or it may continue to occur for several years after the exposure.  As exposure will occur relatively early in the long-tail sequence, the limits of the policies on risk at that time are likely to be low.  While that may be to the insurer's advantage, the other side of the coin is that the premium would also have been low.  Further, if the exposure in question is a continuous process, more than one policy may be triggered and "stacking" of the limits under those policies to the benefit of the insured has been allowed in some cases.


(ii) Manifestation

This approach means that those policies on risk at the time when the injury or damage becomes manifest or discoverable will respond.  This again can be a fiction in that the damage or injury is treated as having occurred on discovery even though it clearly existed for some time beforehand.


(iii) Injury In Fact

This approach looks to the date at which the damage or injury actually occurred, which is likely to be at some point between the exposure and the manifestation.  This requires actual proof of the occurrence rather than relying on assumptions as to the date of injury or damage.


(iv) Triple or Multiple Trigger

This approach assumes that the injury or damage is continuing from the date of initial exposure to the manifestation of the injury or damage.  Accordingly, those policies in force from the date of initial exposure to the date of manifestation are all triggered.  Further, because the approach assumes that the injury or damage has been continuing at a consistent rate, no evidence is required as to the extent of the injury or damage during each of the policy periods between exposure and manifestation.


The Courts in this country have yet to grapple with this problem in the context of deciding when cover is triggered under a public liability policy.  Most commentators on this point, however, look to the 1989 Court of Appeal judgment in Kelly -v- Norwich Union [1989] 2 ALL ER 88 as providing an indication of the approach likely to be adopted by the English Courts.  The commentators, however, are divided as to whether the case evinces an injury-in- fact or an exposure approach.  The writer of this talk supports the injury-in-fact interpretation, which is also consistent with the English Courts' approach to the burden of proof.  It is for the insured to prove that the loss falls for cover under the policy in question and, thus, the insured must demonstrate on the balance of probabilities that the injury or damage occurred during the period of that policy.  Further, an English Court will apply the plain meaning of the language of the policy.  If cover is only provided under the policy for liability arising out of injury or damage occurring during the policy period, a Court is unlikely to adopt some rule of construction which treats the injury or damage as having occurred at a time other than when it in fact occurred.

Pollution Exclusions

The earlier pollution exclusions were intended to preclude cover for gradual pollution.  It seems that the earliest of these was one published by the Lloyds' Underwriters Non-Marine Association (NMA) in 1961.  This excluded cover for any liability for:-

"Property damage caused by seepage, pollution or contamination, unless such seepage, pollution or contamination is caused by a sudden, unintended and unexpected happening during the period of this Insurance, ..." (NMA 1333).

The qualified pollution exclusion clause in the standard CGL policy, which was first introduced in 1969, provides that cover does not apply to liability for:-

"Bodily injury or property damage arising out of the discharge, dispersal, release or escape of smoke, vapours, soot, fumes, acids, alkalis, toxic chemicals, liquids or gases, waste materials or other irritants, contaminants, or pollutants into or upon land, the atmosphere or any water course or body of water; but this exclusion does not apply if such discharge, dispersal, release or escape is sudden and accidental."

In 1970, the NMA published another clause known as NMA 1685.  This excluded cover for any liability for:

"Personal Injury or Bodily Injury or loss of, damage to, or loss of use of property directly or indirectly caused by seepage, pollution or contamination, provided always that this paragraph (1) shall not apply to liability for Personal Injury or Bodily Injury or loss of or physical damage to or destruction of tangible property, or loss of use of such property damaged or destroyed, where such seepage, pollution or contamination is caused by a sudden, unintended and unexpected happening during the period of this Insurance."

The clause contains a similar exclusion in relation to the costs of removing or cleaning-up seeping, polluting or contaminating substances.

In 1990 the Association of British Insurers (ABI) recommended the following exclusion:

"This policy excludes all liability in respect of Pollution or Contamination other than caused by a sudden identifiable unintended and unexpected incident which takes place in its entirety at a specific time and place during the Period of Insurance.

All Pollution or Contamination which arises out of one incident shall be deemed to have occurred at the time such incident takes place."

Most litigation in the United States involving qualified pollution exclusions has been over the CGL wording above.  NMA 1685 has also been considered by a number of American Courts.

What all of these clauses have in common is the word "sudden" and, therefore, the question which the American Courts have had to resolve is the meaning of sudden in this context.  The Oxford English Dictionary defines sudden as "occurring or done unexpectedly or without warning; abrupt, hurried, hasty".  The American Courts have differed as to whether sudden means "unexpected" and, therefore, covers certain claims for gradual pollution, or (as was presumably intended by the draftsmen) "abrupt": in other words, giving it a temporal meaning both as to the onset of, for example, the release of the contaminant and the duration of the release.  Because there are two potential meanings, some of the American Courts which have decided that "sudden" has no temporal element have done so on the basis that there is an ambiguity and that, therefore, the contra proferentem principle of construction should be applied.

It is submitted that the Courts in this country are much less likely to adopt the non-temporal meaning.  "Sudden" must add something to the words "unintended and unexpected" which appear in both the NMA wordings above (it should be noted, however, that NMA 1685 has been given a non-temporal meaning by some US Courts).  The ABI exclusion is even less susceptible to an "unexpected" interpretation because of the additional temporal element incorporated by the words "which takes place in its entirety at a specific time and place during the Period of Insurance".

What appears to have been the first attempt to exclude cover for all losses caused by pollution or contamination was NMA 1686 published in 1970.  This excludes cover for any liability for:-

"(1)
Personal Injury or Bodily Injury or loss of, damage to or loss of use of property directly or indirectly caused by seepage, pollution or contamination.

(2)
The cost of removing, nullifying or cleaning-up seeping, polluting or contaminating substances."

However, the use of NMA 1686 and, indeed, 1685 (and other similar exclusion clauses) for UK risks was not widespread between 1970 and 1990 (when the ABI recommended its gradual pollution exclusion).  NMA 1333 is understood to have been used only sparingly.  Accordingly, there are likely to be many policies on risk for long-tail liabilities which contain no pollution exclusion.

The fact, however, that policies without pollution exclusions are triggered does not necessarily mean that cover for pollution liabilities will be afforded by those polices.  There are other provisions which may enable insurers to exclude cover.

"Own Property" Exclusion

General liability policies often include an owned property exclusion which provides, for example, that cover is not afforded for "damage to property owned or occupied by ... the insured".  Thus, on one view, remediation costs in respect of the insured's own land will not be covered.

Under English law, however, it is established by a 19th century case (Ballard -v- Tomlinson [1885] 29 ChD 115 C.A.) that land owners do not have property rights in groundwater beneath their land but only the right to appropriate the water.  Accordingly, an English insured who is required to clean-up contamination in groundwater beneath its property may well argue (as insureds in the United States have done successfully) that the cost of that clean-up does not fall within the owned property exclusion.

"As Damages" and "As Compensation"

Many public liability policies restrict the cover to sums which the insured is legally obliged to pay "as damages".  The term "damages" was defined by the Court of Appeal in Hall Brothers SS Co Limited -v- Young, The Trident [1939] 1 ALL ER 809, CA as "sums which fall to be paid by reason of some breach of duty or obligation".  English Courts may well, therefore, find that policies with this wording do not cover costs incurred by the insured in complying with a Remediation Notice under the Environment Act.  A similar issue has been considered in the United States with different results, some Courts holding that damages are confined to legal damages, whereas others have found that they extend to equitable relief and, thus, include the costs of complying with an injunction or order of a government agency.  It has also been suggested that a claim by a local authority for the costs it has incurred in, for example, cleaning up the insured's land would not constitute damages within the Court of Appeal's definition set out above.  The argument is that the authority will have incurred those costs voluntarily in carrying out its statutory duties, and its claim against the insured does not arise out of any injury suffered by the authority or any damage to property in which the authority has a legal interest.

Other policies, however, provide cover for all sums which the insured is legally liable to pay "as compensation".  Again, it is unlikely that costs incurred by the insured in complying with a Remediation Notice will be covered, but it is easier to see how a claim by a local authority for the costs it has incurred in cleaning up contaminated land could be categorised as compensation.  The authority is seeking to recover compensation for a loss which it has suffered arising out of damage to property.  That said, the objection remains that it is not a claim for compensation by a person with any legal interest in the property concerned.

"Toxic" Torts : Recent Developments

EMFs

In 1994, a Euro Forum Conference was told that electro magnetic fields (EMF) were destined to become the environmental issue of the 1990s.  EMF personal injury litigation would become "a legal quagmire tantamount to asbestos, breast implants, pollution, environmental clean-up, and other mass tort exposures that have preceeded it."  There were signs that some US Courts were in the process of making emotional distress claims related to EMF actionable without the need to establish any underlying cause or connection.

Conversely, another insurance market seminar was told in January 1996 that health risks and potential liability exposures for insurers from EMFs were not comparable with those from asbestos or tobacco smoking.  Many years of research, including over 10,000 scientific papers on the subject, had revealed no robust data linking exposure to EMFs to deaths in the human population.  This had to be compared with the known data on asbestos exposure whereby asbestos workers were ten times more likely than the general population to develop lung cancer.  It was suggested that the removal of the entire England and Wales transmission grid could be expected to save less than one childhood leukaemia death a year.

This appears to have been borne out by the most recent study into EMFs which was published on 3rd July 1997.  The £4 million study, conducted by the National Cancer Institute, was based on the cases of 638 under 15s suffering from acute lymphoblastic leukaemia.  The researchers checked the children's exposure to magnetic fields and compared it with that of 620 healthy children.  The study concluded that fears that EMFs can trigger some childhood cancers are groundless.  Although it was still possible that there could be a "small increase" in risk for children living in powerful magnetic fields, the study concluded that it was not significant.  British campaigners were reported as being unconvinced by the results of this study.

Prior to the publication of this latest research, it had been suggested that given the inconclusive state of the scientific evidence as to a causal link between EMF exposure and illness, the focus of EMF litigation would shift from personal injury claims to property claims, and in particular claims for diminution in value of property due to the "fear" factor of EMF.  This would apply to property located in the vicinity of high voltage cables or other facilities generating electricity.  In the 1993 American decision of Chriscuola -v- New York Power Authority (81 NY 2 d 649, 602 NYS 2 d 588), the Court accepted the land owners' argument that it was not necessary for them to prove the reasonableness of the public perception of the fear of EMF, but only that the fear exists and that it had adversely affected the market value of the land.

If that approach is adopted elsewhere, then subject to the tests of foreseeability and remoteness being satisfied, it may well be possible for claimants to recover damages for diminution in the value of land located near power lines by demonstrating that a fear of EMF exists and that that fear has caused the market value of the land to reduce.  In terms of foreseeability and remoteness, utilities with power lines already in existence may succeed in defeating a claim on the basis that the fear of exposure to EMF was not reasonably foreseeable at the time they constructed the power lines.  Utilities, however, who have recently established power lines or are currently doing so may have greater difficulty arguing that this fear factor was not foreseeable.

Would an EMF-related property damage claim fall for cover under a general liability policy?  The first hurdle the insured would have to overcome is to establish that a claim for diminution in value falls within the definition of "property damage"  It has been argued that where the policy includes cover for "loss of use of tangible property which has not been physically injured or destroyed", the insured would have at least a reasonable prospect of establishing that a drop in market value is a measure of the loss of use of the land.

Next, is the diminution in value an "occurrence" under the policy?  On the basis of, for example, the CGL wording set out earlier in this talk, it is the property damage which must be neither expected nor intended by the insured, rather than the causal event.  Clearly, the construction of power lines is intentional.  Although there is an awareness of the "fear" factor, it does not follow that a reduction in the value of properties in the vicinity of the power lines was intended or expected by the insured.

Assuming, therefore, that an EMF-related property damage claim can be brought within the definition of "property damage" and is an "occurrence" under the policy, can the insurer then rely on any pollution exclusion in the policy?  Taking the definition of "pollution or contamination" as set out in the ABI's 1990 recommended exclusion, it is perhaps difficult to see how EMFs could amount to "pollution or contamination of ... the atmosphere" and, thus, be caught by the exclusion.

Asbestos
What has been described as a "ground-breaking" decision on asbestos-related illnesses was the judgment of the Court of Appeal in April 1996 in the cases of Evelyn Margereson and June Marjorie Hancock -v- J.W. Roberts Limited.  In that case, J.W. Roberts was ordered to pay damages to the Plaintiffs on the basis that it had owed a duty of care (which it had failed to fulfil) to children playing in and around its plant in Leeds in the 1930s/40s.  Mrs Hancock and the husband of Mrs Margereson had both contracted mesothelioma (a form of asbestosis) as a result of playing around Roberts' plant at that time.

J.W. Roberts had argued that they did not owe a duty of care to Mrs Hancock or Mr Margereson because, at the time of the exposures, the company did not have sufficient knowledge of the risk of contracting mesothelioma.  The Court of Appeal decided, however, that the critical test was whether Roberts should "reasonably have foreseen a risk of some pulmonary injury, not necessarily mesothelioma".  It accepted that sufficient information about the risks was available before 1925 which "should have operated on the Defendant's mind".  The Court also upheld the first instance decision that the company's duty of care did not stop at the factory walls.

This decision is likely to assist the bringing of claims by other victims who were exposed to asbestos fibres or dust in the 1930s to 1950s.  It is not clear from this decision exactly how close to a factory victims have to be before the defendant owes them a duty of care.

It has been suggested that as many as one in forty of all men now in their fifties who have been exposed to asbestos dust while working in the building trades may die of mesothelioma.

Tobacco
The announcement earlier this summer of a US$358 billion settlement deal agreed between the US Tobacco Industry and Anti-Smoking lawyers has had a mixed reception.  BAT Industries has apparently said that it will not seek to off-load the cost of the settlement onto its insurers.  In theory, the costs of litigation and settlement could be passed on to those insurers with whom BAT took out general product liability policies from the 1930s onwards.  However, under the terms of the deal, 80% of any proceeds BAT obtained from insurers would have to be paid to the US states, and it is believed that BAT has decided that it is not, therefore, commercially worthwhile pursing insurers.

It has been reported, however, that the settlement could still face a difficult journey through Congress before becoming law and, if the deal falls apart, the tobacco companies could well look again at their insurance cover.

Critics of the deal have claimed that the US tobacco industry agreed to a much tougher settlement than was warranted given that the industry had not suffered a serious reversal in the US Courts.

The settlement only deals with claims by the US states, and leaves the tobacco companies open to claims outside the US.  At the beginning of July this year 47 smokers suffering from lung cancer launched the first group legal action in this country for compensation against tobacco companies.  They are arguing that tobacco firms knew, or should have known, by the 1950s that cigarettes were lethal, but that they failed to minimise the risks by cutting the tar content and printing warnings on the packets.

As The Times, anticipating this group legal action, commented in June this year:-

"And if tobacco companies have to pay out to cover the medical costs of treating cancer and lung disease victims, why should it end there?  Why not force drinks makers to pay for the treatment of people with liver complaints, or the damage caused when lager louts go on the rampage?  And shouldn't the car companies have to pay for the pollution damage caused by their cars?"

Conclusion

This is a wide-ranging talk and, inevitably, it has only been possible to deal with most issues on a fairly superficial level.  Perhaps the key point which emerges from the above is that the types of liabilities which may fall to be indemnified by insurers, and the extent of those liabilities, remain far from clear and will have to be carefully monitored.

