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WE SHOULD NOT SET THE BOUNDARIES OF SOCIAL JUSTICE


" I am not sure that I see why the burden [of liability] should fall on the community at large rather than be left to be covered by private insurance. But in any event ... the achievement of beneficial social purposes by the creation of entirely new liabilities is a matter which properly falls within the province of the legislature and within that province alone. ... I do not think it is right for the courts not simply to expand existing principles but to create at large new principles in order to fulfil a social need in an area of consumer protection which has already been perceived by the legislature but for which, presumably advisedly, it has not thought necessary to provide"


Lord Jauncey of Tullichettle


Murphy v Brentwood District Council


26 July 1990








SOMETIMES WE DO RECOGNISE THE IMPLICATIONS


"The protection and preservation of the environment is now perceived as being of crucial importance to the future of mankind ... but it does not follow ... that ... the rule in Rylands v Fletcher should be developed or rendered more strict to provide for liability in respect of ... pollution.  On the contrary, given that so much well-informed and carefully structured legislation is now being put in place ... there is less need for the courts to develop a common law principle to achieve the same end, and indeed it may well be undesirable that they should do so."


Lord Goff of Chieveley


Cambridge Water v Eastern Counties Leather


9 December 1993








WE SEE THE PROBLEM BUT OUR HANDS ARE TIED


"The question of concurrent liability [in tort and contract] is by no means only of academic significance.  Practical issues ... are at stake.  Foremost among them is perhaps ... limitation of actions.  If concurrent liability is not recognised, a claimant may find his claim barred at a time when he is unaware of its existence.  This must moreover be a real possibility in the case of claims against professional men, such as solicitors and architects, since the consequences of their negligence may well not come to light until long after the lapse of sic years from the date when the relevant breach of contract occurred."


Lord Goff of Chieveley


Henderson v Merrett Syndicates


25 July 1994








WE CANNOT ALLOW INSURANCE TO INFLUENCE LIABILITY


"Before your Lordships [the plaintiff] ... advanced the bold proposition that principles of public policy could be founded on the liability of insurers to meet the claim.  I do not think it necessary to examine [that proposition] in detail  The short answer ... is that its acceptance would represent a novel and radical departure in the law of a kind which only the legislature may properly effect.  At common law the circumstance that a defendant may be contractually indemnified by a third part against a particular liability can have no relevance whatever to the measure of that liability."


Lord Bridge of Harwich


Hunt v Severs


28 April 1994








WE CAN RATE THE RISK OURSELVES


"The decision [in Anns v Merton] has stood for some 13 years.  No doubt its existence results in local authorities having to pay increased insurance premiums, but to be relieved of that necessity would be to their advantage, not to their detriment.  To overrule it is unlikely to result in significantly incurred [increased ?] insurance premiums for householders.  It is perhaps of some significance that most litigation involving the decision consists in contests between insurance companies."


Lord Keith of Kinkel


Murphy v Brentwood District Council


26 July 1990








WE ARE CHANGING THE LAW ONLY A LITTLE AT A TIME


"I do not think that we may fear too  many ill effects from the recognition of the duty [of care].  The vast majority of employers will continue ... to provide careful references."


Lord Goff of Chieveley


Spring v Guardian Assurance


7 July 1994





"It is in the tradition of the English case law method to decide this appeal on its facts and not to be deterred by reflecting on all the possible situations in which a reference might be called for. ... So far as concerns other matters ... I will be content ... to remind myself of the felicitous reference to obiter dicta and the proverbial chickens of destiny made by Bowen LJ in Cooke v New River Co. (1888).


Lord Lowry


ibid.








THE FLOODGATES WILL NOT OPEN


"Finally it may be worth saying that the decision in this case should not lead to a flood of litigation against highway authorities for failing to improve visibility.  The circumstances were probably unique.  However, we are not directly concerned with the fate of other cases or other claimants."


Lord Justice Kennedy


Stovin v Wise


16 February 1994











WHO KNOWS  WHICH WAY WE MAY JUMP NEXT TIME ?


"I regard the critical question as being whether the relationship [between the parties] is one in respect of which it would be fair, just and reasonable to impose a duty of care upon the [defendant] ... The answer ... is always a matter of impression and instinctive judgement."  


Lord Justice Balcombe


Marc Rich v Bishop Rock Marine


20 January 1994


