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Introduction


Firstly I would just like to thank Tony Gregory for the title of my presentation today. I believe it was around this time last year that I agreed to talk about miscellaneous business - as it seemed a good idea at the time. Tony took me at my word and came up with the title and description. I will now endeavour to try and do justice to this statement.





This morning I will be looking at miscellaneous business, the reasons for its popularity with Insurers and the problems we find in writing it.  





What is Miscellaneous Business?


I have taken miscellaneous business in its widest sense which is effectively all occupations other than the traditional professions of surveyors, accountants, solicitors or those related to construction and financial institutions. That wide definition ranges from Computer Consultants to Chambers of Commerce and from Advertising Agents to Aardvark  Advisers.  





Why write miscellaneous business?


Before I go any further I think it would be worth setting out the reasons why writing Miscellaneous business has proved to be so attractive for PI Insurers: 





Losses on traditional professions: With the recession related claims seen on valuers and, to a degree, solicitors, underwriters were looking for additional sources of income to offset some of the losses. Many legal judgements were going the wrong way for insurers of the more traditional occupations. For example, the first instance ruling on BBL and, more recently, the BDO Binder decision.





The need to reduce reliance on one or two professions: With an account exposed to a large book of any one profession a problem in that area will have a drastic effect on an underwriters whole PI account. Writing a wider range of occupations spreads the risk of claims, or the impact of any changes within any individual area.





Underwriters can choose the cover they offer: For most miscellaneous occupations there are no compulsory wordings such as those stipulated by the RICS or the ICA. The market is able to decide on the level of cover it offers. Ten years ago most miscellaneous business could be written on an aggregate basis with few deviations from a pure errors and omissions type wording and there is nothing - apart from competitors wordings - to stop that now.. 





Perceived as low risk: Many underwriters entering the miscellaneous market have seen it as the place to make some easy money, they felt losses would be few and far between with payment levels low. This has proved not to be the case in every area - more on that later.





High limits were available: Because they felt the business was low risk and reinsurers were hungry for premium, many underwriters were willing (and are increasingly so) to offer high limits on a 100% basis. This meant the business was suited to a provincial set-up, eliminating the need for a coinsurance market and giving the provinces an advantage over London (especially Lloyds) where much business was written on a subscription basis.





Untapped market: Many of the occupations within the miscellaneous area have only recently seen the need to purchase PI cover and in consequence those underwriters coming into the market in the early days were facing little competition, the proposer just had to be convinced to buy the cover. This reluctance to insure is still evident today, but now there is greater competition and the buyers are constantly looking for a cheaper quotation to come their way.





Ability to pay for cover: There was a perception in the early days of development that the businesses involved in miscellaneous occupations could afford to pay for PI as they were seen as relatively high earners.





New entrants to the market: Underwriters trying to establish a Professional Indemnity account saw miscellaneous business as an area which they could target with niche wordings including all manner of extensions. 


�
Who writes Miscellaneous Business?


I think the short answer to this question is - everyone. Over the last few years we have seen nearly all the major players in the market branch out from the traditional occupations. My own company were one of the first to write the business on a Regional basis, and a few Lloyds syndicates have been specialising for a number of years - first as leaders and later writing 100% through their regional operations.  There have been a number of schemes or specialist policies around many years, offering cover for the likes of:


Computer Consultants, Advertising Agents, Trustees, Universities, Freight Forwarders, Travel Agents and Loss Adjusters.





Types of cover offered


In view of the wide range and differing types of work undertaken, various types of cover and extensions to basic policies have evolved over the years, especially for professions such as :





Advertising Agents: Who are provided with “in-house” cover, which pays for costs incurred by the Insured, in rectifying any neglect error or omission which would ultimately result in a claim under the policy should an action be brought against the Insured by their client and allowed to run its natural course. An example of this is say - an error in drafting a brochure - where the insured would face an action from their client if they delivered the brochure full of errors. The in-house cover means that if the Insured discovers the errors prior to delivery, the policy provides cover for the brochure to be reprinted even though the client is unaware of any problems with it.





This cover is required because once an agent discovers an error he will not want to go and admit this to his client and face the work being rejected, a claim made against him and the possible loss of the clients business - with all the bad publicity that will bring. By offering the in-house cover PI insurers enable the Insured to put right problems which the client will, in most cases, not be aware of.





Computer Consultants: Are provided with extensions for copyright, infringement of patent, design rights and unauthorised use of other peoples systems or programs. Some policies have been known to include first party cover.





Travel and Tour Agents: Have extensions for liability under the 1992 Package Travel etc. Regulations.





Employment Agents: Cover is provided for negligence of the staff once supplied to the client.





These are a few variations, but you are probably aware of many others. 





Problems with Miscellaneous business


There are a number of problems with the writing of miscellaneous classes such as:





Evaluation of exposure 


This is not normally a problem for the traditional professions, where there is a long track record of claims examples and case law on policy cover. It is important that underwriters understand the likely exposure to claims, the cost of those claims and the way they should be handled. Full thought has to be given to any extensions provided.





My own Company does have a long track record in the miscellaneous professions and we have built up considerable data on the various occupations and I think at this point a few examples of claims we have seen under miscellaneous policies would be helpful. For obvious reasons, mostly to protect the guilty, I am unable to use the names of the Insureds, but the figures I will give you represent the estimate we are holding against the claim or the amount actually paid.  





Advertising Agents produce a number of claims, here’s a selection of some we have dealt with:


Errors in brochure printing as a result of a computer error - £15,000


Product artwork, not the colour the client asked for -£40,000


Copyright not obtained for a 3 second clip of music used in a high profile commercial - £150,000


One letter missed out of a word in a poster; the whole lot had to be pulped and reprinted at a cost of £18,000


Wrong list of addresses used in a mail-shot - £50,000.


Commercial was shot, but client said he hadn’t asked for it, no written evidence to the contrary - £40,000.


An error in a leaflet caused a client to have to honour a cash back promise at a cost of £15,000.


The peel off labels for a promotion, didn’t!! - £70,000. Games and competitions are always a high risk activity that often goes wrong for the unwary advertising agent. 


One advertising agent that arranged the promotion of an affinity credit card and ended up mail-shotting people unlikely to be interested or able to qualify for one cost us over £1,000,000.


There was a well known dispute involving a famous agency, their equally famous client and a well known film director where there were endless arguments over the instructions given to the film director, who gave them and whether or not the client had agreed. This case hit the newspapers which ran stories focusing on the miles of film used in the making of the commercial. I think the headlines were along the lines of “60 hours of film shot for 30 second commercial”. The case has been settled out of court, but needless to say it raised many issues and took up much time for claims handlers, myself and of course, the lawyers involved. I cannot reveal the amount the PI policy contributed, but you will appreciate that for those insurers involved it was not small change.





I will return to advertising agents later.





Some claims from other occupations:


Free advice provided by a high street advice centre on the implications of the Social Security Act led to an estimate of £150,000. Another was on the receiving end of a defamation claim from a Police Constable for £50,000.


We saw the case of a funeral directors in Northern Ireland who’s Catholic clients only discovered that their relatives body had been muddled up with a Protestant and sent for cremation when they lined up in the living room to pay their last respects to a stranger. The cost - £20,000.


A firms legal department produced a claim for £50,000 when it acted for an employees house conveyance and failed to identify restrictions on planning permission


A trade association representing members on pricing policies faces a claim of £400,000 over allegations that they acted negligently in agreeing a formula.


A forestry management company is facing a claim in the region of £300,000 after a falling tree branch fatally injured a walker. 


A naval architect designed a sailing yacht, of which 86 were built, and subsequently had to be modified to correct errors in the structural design, this one cost us £250,000.


A fuel efficiency consultancy gave advice which led to project overspend to the tune of £400,000 





For some occupations, claims arising from the area underwriters might believe represent the highest exposure are few and far between, yet many notifications are received from causes not catered for in the questions asked when underwriting the risk. One of these is Universities where the belief has always been that claims are likely to arise from research or design, as Universities are involved in many high risk fields ranging from drug testing programmes to satellite launches. However, the following examples are typical of recent claims :


A failed student blamed the University for incorrect advice as to which course he should have taken when he failed - £10,000. 


Another similar claim involves a graduate who failed to obtain a doctorate and blamed the University for not considering his thesis with due diligence and alleged that they appointed incompetent examiners - £50,000.


A University cancelled a course for which the hopeful student had left his well paid job, the estimate on this one currently stands at £30,000


There is even a loss of documents claim outstanding where a university cleared out a departed professor’s old papers, only to find he came back and asked where they were, the potential here is £80,000. Another University lost some completed exam papers at a cost of £12,500.


The final University example is an internal matter where a lecturer alleges defamation following criticism of her research by a senior colleague, this one is reserved at £100,000.





The largest claim I came across related to research or consultancy was in respect of a medical test carried out by a universities pathology department that did not diagnose a Downs syndrome baby following allegedly mixing up two samples. This matter is likely to run well up to £500,000. Even this, I think you would agree, is not really the kind of claim we would expect to see. I looked for examples of design related problems or errors in research and could not find any of significance. This may be because much of the design work carried out by Universities is subjected to further test and examination by manufacturers and testing bodies prior to its incorporation in the finished article. It could be that some Universities are concentrating so hard on getting their fee earning work right that academic standards are neglected.





Expect the Unexpected: As will be seen from some of the claims examples, miscellaneous business produces claims one might not expect. For instance, can anyone say that they could have predicted the exposure a Pension Fund Trustees policy might have had to the likes of Maxwell. My point here is that occupations without much of a track record often have hidden hazards which were not originally taken into account when devising a wording or setting  terms.


  


A litigious public


Any underwriter who expects miscellaneous occupations to be “safe” from the effects of a litigious public should think again. People are no longer afraid to sue anyone who has given them advice, be it a Citizens Advice Bureau or a marriage guidance counsellor often providing advice free or at a nominal charge. We have a claim at present where advice was given free to a business and the centre is now facing a claim in the region of £100,000. We only have to read the papers to see reports of school pupils obtaining out of court settlements in five figures because they were bullied at school or not picked for the football team many years ago.





Risk Management and house keeping


This, or rather the lack of it, is a problem facing insurers of miscellaneous professions. Unlike Surveyors or Accountants they do not have rules and procedures to follow. Those in the media, for instance, tend to be good at the creative side but neglect to set up diary systems or review procedures. We have heard stories from claims inspectors visiting advice centres and after having to wade through piles of papers stored all over the floor were faced with an Insured who could not even locate the papers for the case which was the basis of the claim.





A couple of Occupations in more detail


I would now like to look at a couple of occupations in a little more detail. Firstly, advertising Agents, for which I have given you some example claims already. I will share with you some figures showing the cause of claims.





�
Advertising Agents Claims Split


Cause�
% of total paid and O/S�
% of numbers of claims�
% of number from “In House” extension �
�
Brochures�
35%�
45%�
70%�
�
Copyright etc.�
25%�
15%�
10%�
�
Games�
15%�
3%�
90%�
�
Uncoded�
12.5%�
16%�
40%�
�
Graphic Design�
8%�
10%�
25%�
�
TV Ads�
3%�
6%�
45%�
�
Other Ads�
1.5%�
5%�
10%�
�



The table shows typical figures for percentages of claims split, as you will see, between the various causes and I think the most striking figure here is the number of claims being notified under the in-house cover. This cover was introduced over ten years ago basically in recognition of the problem faced by advertising agents, explained earlier, and as a marketing tool. Immediately it was introduced claims for this occupation rocketed as hundreds of notifications were made.





It was recognised at the time that Insureds were using the cover to fund the development of business and were falling back on the cover rather than getting things right in the first place. Insurers quickly introduced a coinsurance clause of 20 or 25% in order to give the Insured a financial interest in the outcome of their own bad management which led to the claims. Ten years on we are still seeing claims under this clause and we should be aware of some of the problems this brings us:





The inability to look at both “sides of the story” as we are unable to involve the client.


The possibility of claims not being brought in good faith


A feeling that sometimes we be may contributing to the Insured’s client pitching activities.


An even greater exposure to badly managed businesses.


It can give the Insured the impression that they can sort out problems for themselves and then come to us for payment, rather than notifying us at the start 





Before we take on an advertising agent we should be sure of the following:


They are well managed with excellent quality controls in place.


They are fully aware of the cover provided by the policy and the need to involve us in problems from the start.


Ensure they have not entered into too onerous contract conditions.


We know who their clients are - certain clients could be expected to be more demanding than others. Especially those running games and competitions.


An adequate excess is in place in order to reduce the chances of picking up the Insureds normal business risk costs and, of course, to encourage good management practices.   





Computer Consultants


Another of the miscellaneous occupations that has its problems is Computer Consultants, I will elaborate on these once I have given you a few claims examples:


A Political Party dissatisfied with their system - £100,000 estimate


Financial information supplied to a database published in a National newspaper was distorted with obvious consequences for the readers - £100,000


A stock control system that didn’t - £50,000


An incorrect calculation in respect of loan repayments led to a bank having to absorb losses on a mortgage account of over £50,000


A motoring organisation ordered a list of potential clients from a computer company and later found that they had sent their existing members details of a deal for new members, that induced them to leave and rejoin at lower subscriptions, this could go above the current £50,000 estimate.





Computer Consultants - Claims causes 





Cause�
% of amount incurred�
% of number of notifications�
�
Copyright etc.�
1%�
5%�
�
Engineering Software�
3%�
14%�
�
Financial Software�
2%�
13%�
�
Other Software�
53%�
34%�
�
Data Processing�
30%�
7%�
�
Uncoded�
11%�
27%�
�
�
�
�
�
You will see from the above that the areas of work we may perceive to be high hazard actually produce the lowest claims figures in terms of incurred amounts, although the number of notifications is relatively high. Data processing, which is often seen as the least hazardous area has produced 30% of the incurred losses, although it has to be said that the amount includes a particularly large claim. These figures, of course, reflect my own company’s experience and not the market’s, and I would like to think that the comparatively low losses in the hazardous areas have been achieved through our underwriting approach.   





Year 2000


I would hope that everyone in this room is aware of the year 2000 problem, or as some refer to it the “Millennium Bomb”. This will have a significant impact on Computer Consultants and is something the PI market should be reacting to.





The problem


I am sure I do not need to go into great detail on the nature of the problem; put simply, it is the inability of a computer system or program to deal with the change from 1999 to 2000, basically because the year is stored as two digits rather than four.





The origin of the problem is one of cost saving, as when many of the first complex mainframe programs were written data storage space was costly, eliminating just 2 digits from the year saved many thousands of pounds on individual projects. Even when the price of storage reduced the computer industry - whilst fully aware of the problem and the implications - did not get out of the habit of using only the last two digits. It is only really in the last year or so that this problem has started to be discussed outside of the computer industry and tackled in earnest.





I believe that many of the program writers calculated that by the end of the Century their system would have been replaced by more up to date technology, but many companies have simply added to their original system and therefore perpetuated the problem.





What are the likely consequences? 


There have been many scare stories around the Year 2000 problem. I believe some are a little far fetched, but a few examples are:


Pension payments stopping as the computer believes the year is 1900 and therefore the pensioners are yet to be born and will not be entitled to a pension.


Bank cashpoints not working, or worse - depending on who you are - churning out thousands of pounds to the first lucky customer of the day.


Finances of small firms going haywire as their accounting packages seize up


Some even speculate that nuclear missiles will be launched or planes fall out of the sky.





It is not just programs running on Computers that are affected, many machines have embedded chips, that are effectively computer programs, inside them. Examples here are traffic light control systems, lifts and video recorders - I am pleased to say, however, that mine is OK, I checked the other day and found it accepts dates up to December 31 2099, so I hope I can afford a new one by then - by the way the  1 January 2100 is a Friday. 





Estimates for sorting out the problems are put at over £4 Billion in the UK alone.


 


Obviously all this has to be put right to prevent the worst case scenario, there are less than three years to go, some users (Insurers amongst them) already need to store dates into the next century. There are some quick fixes that some companies can carry out that will put the problem off until say, 2033, simply by adding a value to all the dates. However, many systems will require hundreds of man years to detect all the dates in programmes written many years ago, in languages no longer in common use, and then put them right. I do not intend to go into any more detail on the technicalities behind the problem, but feel it is worth looking at the consequences for Computer Consultants and their Insurers. 


 


Who Pays? 


There is no simple answer to this question. 





For a Computer Consultant to be liable for the problem there has to be a breach of contract, or an action brought in tort for negligence. The following questions have to be asked?


What was the duty of the Computer Consultant?


Was reasonable skill and care exercised?


Are duties imposed under statutes - such as the Sale of Goods Act?


When did the “damage” occur or when was it reasonably discoverable? - After all, we have known for some time that one century follows another. Any action could be statute barred.  


Were there any exclusions in the contract?


How long was the system intended to be used for? I would have thought a mainframe system designed in the sixties is unlikely to be a problem, but  a system designed in say 1991 to deal with business likely to be conducted over a ten year period would have to cater for the millennium.


Is there a “state of the art” defence, on the basis that everyone else was doing it?


To what extent will there be contributory negligence?


When was the event?





Will PI Policies respond?


I cannot give a definitive answer on this, perhaps a lawyer will comment later, but I will flag the following:


When should the problem be notified?


Was there material information not revealed at policy inception or renewal? 


Insurers will be extremely reluctant to accept block notifications.


    


What is the market doing?


There does not appear to be any coherent approach from the market. I have seen Year 2000 questionnaires, but I am not sure what the underwriters do with them when they get them. At Royal SunAlliance we feel that insurers should not pick up the failure of a whole industry to deal with what is a basic problem they have been aware of for a number of years. However, we do wish to continue providing cover for our existing policyholders who have addressed the problem. 





Our response has been to exclude all claims where the system did not endeavour to cater for the Year 2000 in the case of renewals and to apply a total exclusion of Year 2000 claims for new business. This is fair to our existing customers and provides clarity on new business. There are a number of consultants specialising in dealing with Year 2000 problems and we will ensure those we renew are sufficiently experienced to undertake the work. The total exclusion we are applying is as below: 





Total Exclusion


The Company shall not be liable in respect of any liability arising out of any computer program software or system designed supplied modified or maintained by or on behalf of the Insured which fails to provide correctly or effectively for the change of millennium when the year 1999 changes to the year 2000. 





The following clause is added to the total exclusion for renewal business:


�
Additional Clause 


This exception will not apply if the Insured’s written contract for the design supply modification or maintenance specifies that the computer program software will be Year 2000 compliant provided that the Insured is able to satisfy the Company that the computer program software or system was or was intended to be Year 2000 compliant.   





So far, this approach has proved acceptable to Insureds and their brokers. I would be interested to know what other insurers are doing regarding this problem, and perhaps we can discuss this when I deal with your questions at the end of my talk.





Of course, the Year 2000 problem does not just affect Computer Consultants. It has the potential to impact on other occupations including facilities managers, management consultants, property mangers and designers in all fields.





Contract Conditions


There is another potential problem with Computer Consultants, and that is the way their contracts are dealt with under the policy terms and conditions. I will not go into great depth on this, but raise the topic as a discussion point and wonder if any of you have views on the matter.





The problem is this. Many computer consultants contract to provide a complete system to their clients and contracts are designed to cater for this. A typical clause is along the lines that if the contract is terminated through a breach by the supplier then the customer returns all the goods supplied and the supplier returns all payments made by the customer. The express contractual agreement could mean that the repayment of the contract price is a debt not damages. 





If the customer adopts this action, and uses breach of the contract as the reason for termination are the returnable fees payable under a PI policy? Perhaps I should turn this around; a typical Computer Consultants policy provides cover for “Liability at Law for damages and claimants costs and expenses arising out of neglect error or omission”. It seems to me that if an action was brought against the Insured in tort and a court decided that the original fee should be returned as part of the damages, then the policy will cover it. 





However, if the action is termination of the contract, then the return of fees is not damages, but merely an agreement under contract. I believe that the policy will not pick this up. I leave this point for you to think about as one more problem to be encountered when writing miscellaneous business.





On the subject of claims handling, I think it useful to point out the need to handle claims for the likes of Computer Consultants and Advertising Agents in a specialist way. When problems arise in these industries they need to be sorted out quickly. Insurers need to be able to react swiftly and work with the Insured in dealing with matters, as protracted consideration could end up escalating a small reprint matter into a major claim from the Insureds client. Claims handlers need to understand the way business is conducted and deal with the claim with that in mind. It is no good arguing over a minor detail in the cover when a claim could be escalating beyond everyone’s expectations. If an Insurer suspects breaches of policy conditions or other problems with the cover these should be flagged with the Policyholder and dealt with after the urgency of the matter has subsided.  





Conclusion


The purpose of my talk today was to alert the unwary to the hidden dangers of writing miscellaneous business, an area that has always been seen, I believe, as tame and not likely to produce many claims. I hope you will agree though, that writing miscellaneous business is not for the faint hearted. In short, I believe I have shown you that Tony’s title is correct and that there is a minefield that needs to be swept before one can write miscellaneous business. I will leave you with the following concluding observations:





We must understand the exposure the Insured is likely to represent - this can only be done by fully researching the occupation in question and using data compiled over a number of years.


Hidden problems should be uncovered before they emerge as claims.


We should beware of offering wide cover - for example, if the year 2000 does represent a significant problem for insurers, then any policies written on an any one claim basis are likely to be heavily exposed. I would always advocate an aggregate limit for the occupations that fall under the miscellaneous banner.


Measuring the quality of risk must be uppermost in our minds. We should ensure that Insureds are addressing risk management and stick to any arrangements they have in place in this respect.


Steve Abrahams





�PAGE  �








-�PAGE  �14�-














