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I ntroduction

1. The flood of cases in this area continues unabated.  In this paper | concentrate on
three recent House of Lords decisons, predict the outcome of a fourth, and then
consider whether professiond liability is et to expand yet further.

Dishonesty

| NTRODUCTION

2. One of the recurring questions in professond indemnity insurance work is whether
indemnity can be refused on the ground of dishonesty. This has dways been a
difficult quegion, in particular, because the leading House of Lords case on

! Mark Simpson is a barrister specialising in professional indemnity work and is recommended by the 2001-2
Legal 500 and Chambers asaleading junior inthisarea. Heis General Editor of Professional Negligenceand
Liability (Informa 2000) andLloyd's Law Reports: Professional Negligence and Associate Editor of Tolleys
Professional Negligence. He contributes, with Spike Charlwood, the chapter on Barristers' liability to
Professional Negligence and Liability. Hisrecent reported casesinclude Farley v Skinner [2001] 3WLR 8%
(HL — surveyors' negligence), Green v Hancocks[2001] Lloyd's Rep PN 212 (CA — barristers’ negligence),
Raiss v Palmano [2001] Lloyd's Rep PN 341 (QBD — expert immunity) and Hall v Simons[2000] 3 WLR 543
gHL —advocates immunity).

For those who take akeen interest in the programme, | have made acouple of changes. “Solicitors' dutiesto
guarantors’ has been displaced by “Dishonesty” and “Liability for partners’ fraud” has been omitted asthe
relevant case, Dubai v Salaamhas not yet been heard by the House of Lords (it islisted for June).
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dishonesty in a dvil context, Royal Brune Airlines v Tan® is not easy to interpret
Thelaw has now been darified in Twinsectra v Yardley”.

3. As Lord Hutton stated in Twinsectra®, there are three possible standards which can
be applied to determine whether a person has acted dishonestly:

3.1. A purdy subjective test. A person acts dishonedtly if he transgressss his
own standards of honesty. Thisis often referred to asthe “Robin Hood” test.

32 A pudy objective tet. A peson acts dishonedly if his conduct is
dishonest by the ordinary standards of reasonable and honest people. Whether
he thinks heis acting dishonedly isirrdevant.

3.3. A “combined’ test. A person acts dishonedtly if:

3.3.1. his conduct was dishonest by the ordinary standards of
reasonable and honest people; and

3.3.2.he himdf redised tha by those sandards his conduct was
dishonest.

4. The courts have rejected a purdy subjective test.® The baitle has been between the
objective test and the combined tes. The objective test seemed to gain the upper
hend in Royal Brund, but in Twinsectra the House of Lords has made it dear, by a
mgority of 4to 1 that the combined test isthe correct one,

TWINSECTRA — FACTSAND FINDINGS

5. In Twinsectra a solicitor, S, undertook to a lender that he would retain loan monies
until they were gpplied in the acquidtion of propety by his diet Y. On beng
assured by Y that they would be so used, Spad the money to ancther solicitor, L. L

took no geps to ensure that the money was applied in the acquigtion of property but

3[1995] 2 AC 378,

4 [2002] UKHL 12. Decided on 21 March 2002.

> Para 27.

® See eg per Sir Christopher Slad inWalker v Stones [2000] Lloyd' s Rep PN 864, para 164.
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gmply pad it out on Y’'s indructions A subdantid part of the loan monies were not
used for the acquistion of property and the lender sued everyone.  The dam agang
L was the intereding one. He was not retained by the lender. Nor did he ded directly
with the lender. The dlegation was dishonest assstance in S's breech of trugt.

. The judge found for L. He held that the monies were not trust monies and thdt, in any
event, L had not acted dishonestly. The Court of Apped reversed both findings. The
House of Lords held that the monies were trust monies but refused to interfere with
thejudge sfinding infavour of L on dishonesty.

. On the issue of dishonesty, the leading speech in the House of Lords was given by
Lord Hutton, with whom Lords Synn, Steyn and Hoffmann agreed. Lord Millett
dissented. Lord Hutton examined Lord NichollS speech in Royal Brune in detal ard
concluded that it articulated the combined test’. In his dsent, Lord Millett subjected
the speech to even more dealed scruting and conduded that it aticulated the
objective test®,

. In Twinsectra itsdf, the judge mede life somewhat difficult for the Court of Apped
and the House of Lords by not giving reasons for his finding that L was not dishonest,
and not daing the tes which he goplied to determine dishonesty. He hdd thet in
recaving the money and paying it out to Y without concerning himsdf about its
application he was “misguided” but not dishonest. He had “shut his eyes’ to some of
the problems but thought he held to money to the order of Y without restriction”.

. The “shutting his eyes’ remark was the bass of the Court of Apped reversang the
judge's finding. An honest person does not ddiberately close his eyes and ears, or
deliberatdy not ask quedtions, in case he learns something he would rather not know,
and then proceed regardless'®.  The Court of Apped inferred that the judge hed

" Paragraph 36.

8 Paragraph 121.

® See per Lord Hoffmann at paragraph 18.

10" sp-called “Nelsonian dishonesty”. See per Lord Nichollsin Royal Brunei at p389 and per LordsHutton and
Millett inTwinsectra at paragraphs 49 and 112.
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misdirected himsdf and thet his finding thet L hed  ddliberatdly “shut his eyes’ meant
thet he had been dishonest.

10. The House of Lords held that whet the judge meant by “shutting his eyes’ was merdy
that L had taken a narow view of his professond duties*  This was not a case
where L had ddiberatdy closed his eyes and ears.  The key question on the issue of
dishonesty was whether L had redised that his action was dishonest by the sandards
of responsble and honest solicitors. The judge had probably applied that tedt.
Therefore no retria would be ordered.*2

DISHONESTY AFTER TWINSECTRA

11. Many have found it difficult to undersand Lord NichollS speech in Royal Brund.
On the one hand, it dates that dishonedty is an objective standard. On the other, it
seams to introduce subjective dements. It has made it somewhat difficult to advise
with certainty on the correct test to be gpplied on this most important of issues.

12. Of course, there is no acknowledgement in Twinsectra that Lord Nichalls speech in
Royal Brune is not very clear, or tha if he had wanted to articulae the “combined”
test he could have done it in a sentence, as Lord Hutton does™® Nor is there any red
explandion of why he drew a didinction between dishonesty in the crimina context,
where the combined test gpplies** and dishonesty in e context of dvil lighility, if he
intended the cimind test to goply.  Even Lord Millet, who deploys his formidable
legd mind to come to an oppodgte condusion from the mgority does not hint that this

IS because the speech itsdf is difficult to undersand. Indeed, he destribes it as
“megisteria” *°.

13. The underlying reason for the decison in Twinsectra would appear to be that courts at
fird ingance have baked a labdling professond men and women dishonest in
crcumgtances where they have not gppreciated that what they were doing would be

1 See eg per Lord Hoffmann at para 22 and Lord Hutton at para 49.

12 See per Lord Hutton at para 50.

13 See eg paragraphs 27 and 36.

14 See Rv Ghosh [1982] QB 1053, summarised by Lord Millett at paragraph 115 of Twinsectra.
15 Paragraph 113.
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regarded by honest people as dishonest. The idea that equity looks & a man's
conduct, not his state of mind*® has found little favour.  Lord Hutton appeared to
acknowledge this reasoning, entirdy extringc to Lord Nicholls speech in Royal
Brunel, when he sated (paragraph 35):

“There is, in my opinion, a further consideration which supports the view that
for liability as an accessory to arise the defendant must himself gppreciate that
what he was doing was dishonest by the standards of honest and reasonable
men. A finding by a judge that a defendant has been dishonest is a grave
finding, and it is particularly grave againgt a professond man, such as a
solicitor. Notwithstanding that the issue arises in equity law and not in a
crimind context, | think that it would be less than just for the law to permit a
finding that a defendant had been “dishonest” in assisting in a breach of trust
where he knew of the facts which created the trust and its breach but had not
been aware that what he was doing would be regarded by honest men as being
dishonest.”

14. This seams far enough.  But to my mind it would have been better to admit that Lord
Nichalls gpeech in Royal Brunel was uncler as to the extent of the subjective
edement required than to have both the mgority and the dissenter pretend that
evaything has been dear dl dong whilg paadoxicdly coming to opposte
conclusons.

15. What is the net effect of Twinsectra? In a sense, it changes little It is dear that it,
like Royal Brune, is intended to agoply genedly to dvil lidbility, not just to
accesory lighility for breech of trust!’. In the context of professond indemnity
insurance, judges have tended to interpret Royal Brunel as requiring some subjective
dement to a finding of dishonesty,'® and practitioners have advissd accordingly™®.
What Twinsectra does is findly close the door on any posshility of arguing for a
purdy objectivetest. To that extent, it is bad newsfor insurers.

16 See per Lord Millett at paragraph 123.

" The Royal Brunei test for dishonesty has been applied asageneral test in civil claims, ie outside the context
of accessory liability. And sinceit isnow clear that the civil and criminal tests are the same, adifferent test for
dishonesty in professional indemnity insurance would be somewhat paradoxical.

18 See egAbbey National v SIF [1997] PNLR 306, cited with approval by Lord Hutton at paragraph 37.

191 particular, my impression isthat those on the SIF “ dishonesty panel” have generally applied the combined
test.
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16. The threshold that insurers have to surmount in refusng indemnity on the ground of
dishonesty thus is a high one.  The dement of subjectivity dso makes it a difficut
issue to cdl in many cases  Sometimes it will only be possble for those adviang
insurers to say “l don't believe himvher, but it is perfectly possble that a judge will”.
Life may be somewha essier in cases concemning solicitors and barrisers’®, because
judges will tend to expect them to have a clearer view than other professonds of
what is seen as honest and dishonest by ordinary standards.

17.Insurers may therefore fed, post Twinsectra, tha it is only in reaively dear cases
that they will want to take dishonesty points There are dways dgnificant tacticd
congdderations peculiar to individua cases, but ny own view is thet if the opportunity
exigsfor arbitrating theissue a& an early Sage, that will generdly be the best option.

18. Refusng indemnity can of course, lead to somewhat complicated scenarios.
Clamants oolicitors often pleed dishonety without redisng the potentid
implications for the Defendant’s insurance cover. If an insurer refuses indemnity and
the Defendant informs the Clamant that he is without insurance then this can have a
miraculous effect on the way the dam is put. Indeed, in those drcumdances it is
often to the advantage of both Clamant and Defendant to settle the dam on the beds
thet any dlegations of dishonesty are withdrawn.

19. Another complication is that where the insured is a company with few assets, for
indance a trust company, if indemnity is refused the directors may decide to let the
company go under rather than defend the dam. If judgment goes by default, perhgps
with any dlegations of dishonesty deeted, then the insurer will face an action under
the 1930 Act. Of course, the Clamant will have no gregter rights againg the insurer
than the insured would have had, and thus if dishonedty is proved then there will be
no indemnity, but by that time the insurer will have logt the chance to defend the
underlying dam.

20| am not aware of any case in which dishonesty has been proved against a barrister in the context of civil
liability. Thisdoubtless has moreto do with thefact that barristers do not hold client money than any inherent
moral superiority.
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20. As ever, it is important to be aware of the potentid conflicts of interex which exist
when dishonety may be an issue In paticdar, if insures ae seriously
contemplating teking a dishonesty point then the insured should be informed of this
and advised to seek independent advice. This is not only a point of professond
conduct for the lawyers involved. Unless it is done then rdevant communications
between the insured and the solicitors indructed by insurers may be privileged and
hence unussble against the insured?”.

21.Ore find point.  The recent case of Walker v Sones?® concemed the lighility of a
olicitor trusee. At fird indance Rattee J hdd that a genuine, even if misguided,
beief that wha he was doing was for the bendfit of the benefidaries “made it
impossble to cdl the trusegs conduct “dishonest” in any ordinay sense of tha
word. The Court of Apped disagreed. Sr Chrigtopher Sade, with whom Mantdl
and Nourse LJJ agreed, Stated:

“Atleast in the case of a solicitor-trustee, a qudification must in my opinion
be necessary to take account of the case where the trustee' s so-called * honest
belief”, though actudly held, is so unreasoncble that, by any objective
standard, no reasonable solicitor-trustee could have thought that what he did
or agreed to do was for the benefit of the beneficiaries”

22. Although Walker v Stones  was cited in Twinsectra, this dictum was not disapproved.
On the face of it, that is surpriang. | beieve that Walker v Sones is itsdf due for
hearing by the House of Lords this term It would therefore gppear likdy that ther
lordships have merdy refrained from commenting on a pending case.  In the light of
Twinsectra, it is difficult to see how this diccum can gdand.  Subjectivity is here to

Say.

21 See TSB v Robert Irving & Burns[1999] Lloyd' s Rep PN 956.
22 [2001] 2 WLR 623.
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Damages for_distress
23.1n Farley v Skinner?® the House of Lords considered the availability of damages for
digress agand professonds. | acted for the Defendant surveyor a firg insance and

on apped®*.

24. Mr Farley had bought a house in the country about 15 miles from Gatwick. He asked
his surveyor, amongst other things, to investigate whether the property would be
dfected by arcraft noise. The surveyor reported that it was unlikedly thet the property
would suffer greatly from such noise, and the Clamant duly bought the property. He
then had it refurbished a a cost of £125000 and moved in some months later. He
then found that the property was, in fat, affected by arcraft noise in paticular, by
aradt drding aound the “Mayfidd Stack”. Having initidly dedded to sdl, he
remained there and sued his surveyor. On the bads of expert evidence, it was
conceded that the surveyor had been negligent in faling to check the podtion on
arcrait movement with the CAA and that, had he done so, he would not have
reported as he did.

25. The Clamant's dam for diminution in vaue of his propety faled, ut the trid judge
awarded him £10,000 for “distress and inconvenience’. The Defendant gppedled on
the bads that this was “mere didress’ unrdated to any physicd inconvenience.  The

leading Court of Apped case, Watts v Morrow?, precluded such recovery.  InWatts
Bingham LJsad this

“(1) A contract-bresker is not in generd lidble for any didress, frudration,
anxiety, digplessure, vexation, tenson or aggravation which his breach of contract
may caue to the innocent paty. This rule is nat, | think, founded on the
assumption thet such reactions are not foresseable, which they surdy are or may
be, but on congderations of policy.

(20 But the rule is not absolute. Where the very object of a contract is to
provide plessure, rdaxation, peece of mind or freedom from moledtation,
damages will be awarded if the fruit of the contract is not provided or if the
contrary result is procured indead. If the law did not cater for this exceptiond
caegory of case it would be defective. A contract to survey the condition of a

23 [2001] 3 WLR 8%.

24| am grateful to Spike Charlwood, who acted with mein the Houseof Lords, for histhoughts on this section.
25 [1991] 1 WLR 1421.
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house for a progpective purchaser does not, however, fal within this exceptiona
category.

(3) In cases nat fdling within this exceptiond caegory, damages are in my
view recoverable for physcad inconvenience and discomfort caused by he breach
and mentdl suffering directly related to that inconvenience and discomfort.” %

26. A two judge Court of Apped disagreed and a three judge Court then found for the
Defendant surveyor by a mgority’’. The House of Lords hedd unanimoudy for the
Clamart, but in terms which are likdy to reassure insurers of professonds.

27.0n the dl-important “contract for peace of mind” point?®, Lord Steyn described?® the
observations of Bingham LJ in Watts v Morrow as “usgful”, but “never intended to
gate more than broad principles” One needed, he sad, to bear in mind that Watts
was a cae in which a surveyor had negligently faled to discover defects in a
property. It was not a cam “for breach of a spedfic undertaking to invedigate a
matter important for the buyer's peace of mind’ and there had been no reason in
Watts to condder the case where a surveyor was in breach of a “diginct and
important contractud obligation which was intended to afford the buyer information
confirming the presence or disence of an intrusve dement before he committed
himsdf to the purchase” Given this introduction, it should come as no surprise to
learn that his Lordship found for Mr Farley. Lords Clyde, Hutton and Scott gave
concurring judgments.  Lord Browne-Wilkinson agreed with the judgments of Lords
Steyn and Scott.

28. When, then, will damages for “mere’ mentd distress caused by a breach of contract
but unrdlated to physicd inconvenience, be recoverable? It is too early to be sure
how the lower courts will gpply the judgments in Farley, but the following guiddines
can be given:

26 Numbering introduced by Lord Steyn.
27 Thus, as the Claimant pointed out in seeking leave to appeal, by the time the case reached the House of
L ords the “judge count” was 3-al.
28 Their lordships also found that the Claimant had suffered physical inconvenience. Seeeg per Lord Hutton at
E)gragraph 38.

See para.15 of thejudgment. See also paragraph 27 of the judgment: “While thedicta of Bingham LJare of
continuing usefulness as a starting point, it will be necessary to read them subject to the three pointson which |
have rejected the submissions made on behalf of the surveyor.”
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28.1. “the entitlement to damages for menta disress caused by a breach of
contract is not edablished by mere foreseesbility: the right to recovery is
dependent on the case fdling farly within the principles governing the specid
exceptions’*°

28.2.in order to recover a cdamant will need to have made it cear to the
defegldan that a matter rdevant to his peace of mind was of importance to
hinn;

28.3. damages for injured fedings caused by the breach (as opposed to the
consequences of the breach) are not recoverable™

28.4. recovery is ill limited to an exceptiond category of cases>

28.5. It i, however,] aufficient if a mgor or important part of the contract is
to give pleasure, relaxation or pesce of mind”;* ad

28.6. it is not necessary that the contract should be a contract for a result (as
opposed to a contract for the exercise of ressonable skill and care).*®

29. Although it will undoubtedly lead to more frequent recovery of damages for mentd
didress, the decison in Farley is likey to be of rdaivdy limited sgnificance In the
find andyds it probably does littte more than change the test for recovery from
requiring peace of mind to be “the very object” of the contract to requiring it to be a
“mgor or important” part of the contract. The House of Lords acceptance of Watts v
Morrow as the garting point for the argument and its failure to comment adversdy on
the decison in that case veary drongly suggests, for example, that the outcome of a
typicd vadues case (in which there is no specid request related to pesce of mind)
will not change

30 Per Lord Steyn at para.16 of the judgment. Lord Scott’ s reference to Hadl ey v Baxendal e in paragraph 75 of
thejudgment is probably not in disagreement with this statement because of his reference in the same paragraph
to Watts v Morrow and Ruxley Electronicsv Forsyth. If, however, it is, then it appears to be aminority view.
31 See paragraphs 15 and 18 (per Lord Steyn) and 51 and 54 (per Lord Hutton), Indeed, at paragraph 54 of the
judgment Lord Hutton expressly states that the matter should have been made a specific term of the contract.
32 See paragraphs 18 (per Lord Steyn) and 40 (per Lord Clyde).

33 See paragraphs 19 and 20 (per Lord Steyn), 44 (per Lord Clyde) and 54 (per Lord Hutton).

3 Per Lord Steyn at paragraph 24 of the judgment. Lord Clyde puts the matter dightly differently at
paragraphs 41-42 of the judgment, where he speaks of, “the object of the particular agreement” (meaning the
particular term or request, rather than the whole contract). In practice, however, it is unlikely that a particular
agreement which was not amajor or important part of the contract would foreseeably |ead to distress, etc.

35 Per Lord Steyn at paragraph 25 of the judgment and Lord Hutton at paragraph 53 of the judgment.
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Aneco — what isleft of the SAAMCO cap?

30. For a while, SAAMCO™ looked like a godsend to professiond indemnity insurers. It
undoubtedly saved them, cdlectivdy, millions in the lendevduer dams It
gppeared to have the potentid to narrow the scope of professond duties and thus the
extent of recovery agang professonds genedly. However, its initid promise has
not been fulfilled.

31. Lord Hoffmann gave the only spesch in SAAMCO, with which Lords Goff, Jauncey,
Synn and Nichollsagreed.  He summarised the basic principle as follows™:

“I think that one can to some extent generdise the principle...it is that a
person under a duty to take reasonable care to provide infarmation on which
someone ese will decide upon a course of action is, if negligent, not generdly
regarded as responsible for al the consequences of that course of action. Heis
responsible only for the consequences of the information being wrong. A duty
of care which imposes upon the informant responsibility for losses which
would have occurred even if the information which he gave had been correct
is not in my view fair and reasonable as between the parties. It is therefore
ingppropriate ether as an implied term of a contract or as a tortious duty
arising from the relationship between them.

The principle thus stated distinguishes between a duty to provide information
for the purpose of enabling someone else to decide upon a course of action
and a duty to advise someone as to what course of action he should take. If the
duty is to advise whether or not a course of action should be taken, the adviser
must take reasonable care to consider al the potentia consequences of that
course of action. If he is nedigent, he will therefore be responsible for dl the
foreseeable loss which is a consequence of that course of action having been
taken. If his duty is only to supply information, he must take reasonable care
to ensure that the information is correct and, if he is negligent, will be
responsible for al the foreseeable consequences of the information being
wrong.”

32. Thus there is a didinction between “advice’ cases, in which al foreseesble losses are
recoverable, and “information” cases, in which they may or may not be.  Defendant
professonds therefore naturdly seek to argue wherever possble that thers is an
informetion case and, further, that it is an informatiion case in which not dl loss is
recoverable.

36 [1997] AC 191
3T 14c-E
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33. Before going further, it is worth briefly examining information cases  In this type of
case, losses will only be recoveradle if they are the foreseegble consequence of the
information being wrong.  In order to discover whether they are, it is necessary to ask
the fdlowing cudd quedion: would these losses have been suffered if the
information had been correct?

34. Thus say, for indance, a vauer reports that a property is worth £50m when it is only
worth £35m.  As a reault, a lender lends £40m The property market crashes, the
borrower defaults and the lender recovers only £5m.  If the information that the
property was worth £50m had been correct, exactly the same transaction would have
taken place.  The lender would have lent £40m on the security of a property worth
£50m.  Thus the lender cannot recover the difference between £50m and £5m,
because the consegquence of the information being wrong was not that he entered into
the transaction in the firg place but that he had less security than he thought he hed.
His loss is “capped’ a the difference between the vaue of the security he thought he
hed (£50m) and the vaue he actudly had (£35m).

35. There are, of course, “information” cases where no loss would have been suffered if
the information had been correct. No “cap” then gpplies.  For indance, if a solicitor
tells a lender hat aborrower is creditworthy when he is not, and as a result the lender
lends to the borrower, then had the information given been correct the lender would
have lent to a creditworthy borrower and made no loss3°

36. But despite the unanimous support for Lord Hoffmann's speech in SAAMCO itsdf,
the reasoning in SAAMCO has not received universal acclam.  In particular, he so-
cdled “SAAMCO principle’, summarised in the paragraphs sat out above, has come
under sustained attack from academics such as Professor Jane Stapleton.®®  Despite
the fact that we are in Cambridge today, | want to leave academics asde as far as
possible and concentrate on two issues.

38 Sounds vaguely familiar....
39 Thiswould appear to be the rational e between the Seggles Palmer case in Bristol & WestvFancy& Jackson
£1997] 4 All ER 582, per Chadwick Jat p622.

0 See egNegligent valuers and fallsin the property market (1997) 113 LQR 1.
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36.1. how has SAAMCO been gpplied?
36.2. what are the implications for underwritasin this market?

37.As to the fird quedion, the mog important recent case is Aneco Reinsurance v
Johnson & Higgins,** decided by the House of Lords in October 2001. In Aneco the
defendants were a firm of insurance brokers retained by B to reinsure certan risks.
They goproached Aneco, who themsdves wanted reinsurance before taking on B's
risks. The brokers obtaned reinsurance for Aneco but were negligent in presenting
the risks to underwriters, who avoided subsequent clams. Had the brokers not been
negligent, they would have informed Aneco that reinsurance was not avalable and
Aneco would not have written the origind risks which eventudly led to losses of
$30m. The key issue was whether the brokers were ligble for the entire $30m lost by
Aneco or only for the $10m which would have been the limit of the effective cover
hed it not been avoided.

38.0On the face of it, this is dealy an information case.  Thus the rdevant question is
“what would have hgppened if the information thet rensurance was avalable had
been correct?” The answver is tha Aneco would have taken on B’s risks but with

$10mof reinsurancecover. Thusthey canrecover $10m.

39.In the House of Lords, only Lord Millett agreed with this andyss. The mgority,
Lords Synn, Browne-Wilkinson, Lloyd and Steyn, hdd tha the full loss was
recoverable.  In classic House of Lords syle, the speeches of Lords Lloyd and Steyn
ae somewhat difficult to reconcile, but Lords Synn and Browne-Wilkinson agreed
with bath.

40.1 do not intend to embark on a dealed textud andyss of the speeches of Lords

Lloyd and Steyn. But te nub of Lord Steyn’s peech is that this was an advice case
Hence dl foreseesble losses were recoverable®®.  If the brokers had advised Aneco
of the non avalability of insurance cover in the market tha would inevitably have

4112001] UKHL 51.
42 See paragraphs 41-3.
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revedled to Aneco the current market assessment of the risk.  Thus the brokers in fact
assumed a duty to advise Aneco as to what course to teke. Lord Lloyd is somewhat
more equivoca on the importance of the advicelinformetion digtinction, but he arives
at an identical concluson

“In the course of his cross examination [the broker] agreed that he was

advising [Aneco] as to the state of the market. In the light of these and other

passages Evans LJ said that it would be “highly artificid” to derive from the

evidence any suggestion that [the broker] was not advisng [Aneco] what

course to take. | agree. | agree aso with hs concluson... that the current

market assessment of the reinsurance risks was central to Aneco’s decision to
undertake those risks, and that [the broker] took it ypon himsdf to advise
[Aneco] with regard to those risks. This is, as Evans LJ pointed out, far
removed from the lender-vauer rdationship in SAAMCO. The difference
does not depend on caling the one “information” and the other “advice’. It
depends on a difference of substance, and in particular, of course, on the
scope of the advice which the brokers undertook to give. In some cases it may
be difficult to draw the line. But | have little doubt on which sde of the line
the present case falls.

41. The SAAMCO principle is thus being eroded by sedth As Lord Millett pointed out
in his powerful disent®, the broker was instructed to obtain (outwards) reinsurance
for Aneco. He had to test the market to find out if it was avalable He undertook
these duties as Aneco's broker but in reaion to the reinsurance, not the underlying
reinsurance of B's (inwards) risks He had no respongbility for advisng or reporting
with regard to Aneco’s conditiona decision to take on thoserisks.

42. Yet the broker was hdd to have advised Aneco, which could only be described as a
“grown up” dient, well ableto assess risk for itsdlf, asto what course to take™”.

43.1 can only sy that | find Lord Millett's dissent much more powerful than the
reasoning of ether Lord Steyn or Lord Lloyd. However, the mgority date the law,
and it is with that law that we mus ded. My view is that in the light of Aneco
more cases will be hdd to be advice cases, where dl foreseedble losses are
recoverable.  Whilgt the House of Lords did not aticulate the prindple paticulaly
dealy, | think that the podstion which we are moving towards is tha expressed by

43 Paragraph 96.
44 See Carradine v DJ Freeman [1999] Lloyd's Rep PN 483 on obligations to experienced commercial clients.
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Elias J in the recent case of Hagen v ICI*® (in which judgment was gjiven the day after
the judgment in Aneco, but which does not refer to Aneco):

“In my view where a party makes a series of representations which are
negligent and which, taken together, would in fact cause a reasonable person
to adopt a particular course of action, then it is tantamount to advice and the
representee ought to be liable for al the consequences of that action being
taken.”

44. The only gloss that | think Elias J should have added to that is that the “reasonable
person” shoud be the reasonable person with the experience and characteridtics of the
dient. Thus an experienced commercid dient will be taken to be more gble to assess
rik, and to evaduae advice, for himsdf. However, this point seems to have been
ignored by the mgority in Aneco.

45.1f | were underwriting in this market | would condder that Aneco had eroded
SAAMCO aufficently to affect my assessment of professond risks. It is more
likely, post Aneco, that professonds will be hdd to have advised rather then merdly
provided information and hence that the scope of ther duty will embrace wider
losses.

46.1 would meke one find point. The fundamentd prindple underlying recovery of
damages in professond negligence, as in dl other cases, is that expressed by Lord
Blackburn in Livingstone v Rawyards Coal*®, where he defined the correct measure
as.

“that sum of money which will put the party who has been injured, or who has

suffered, in the same position as he would have been in if he had not sustained
the wrong for which he is now getting his compensation or reparation”.

47.1n dl casss it is therefore necessary to ask: “what postion would the damant have
been in if he had not sudtained this wrong?’.  Where the Gamant has entered into a
transaction such as a loan or property or company purchase or an insurance contract
because of the defendant’ s negligence there are, broadly, four possbilities

“> Unreported, 19 October 2001, QBD.
46 (1880) 5 App Cas 25.
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47.1. he would have entered into the same transaction on the same terms;
47.2. he would have entered into the same transaction on different terms;
47.3. he would have entered into no transaction;

47.4. hewould have entered into a different transaction.

48. It will dways be important for both Clamants and Defendants to consder in detal
which of these scenarios was mogt likdy and wha would have been the net outcome
of each. Clamants will want to show that any dterndive transaction to the one
which actudly occurred would have been profitable, defendants thet it would have
been unprofitable (or less profitable).  When Lord Hoffmann dated in SAAMCO that
the old “transaction/no transaction” diginction in lender/valuer cases was not based
on any principle and should be abandoned’, he was smply saying thet it is too blunt
an indrument to accommodate the many different cases which may aise.  In every
cax it will be necessxy to invedigate in detall what would actudly have happened if
the negligent statement had not been made.  In some cases it will be possible to show
that the Clamant would have made equd, if not grester, losses on the dterndive
transaction that he would have entered into had he not entered into this one.

Limitation and deliber ate concealment

49. Sddom has a decison of the Court of Apped attracted such universd criticiam as that
levelled & Brocklesby v Armitage & Guest*®®. As everyone knows, the net effect of
Brocklesby was to trest any negligent act or omisson as ddiberatedly conceded, for
the purpose of Section 32 of the Limitation Act 1980, if it occurred intentiondly but
without any knowledge of the breach of duty.  Since the defence of autometism is a
rare one in the context of professond negligence Brocklesby meant that dmog dl
negligent acts or omissons by professonds were deiberately conceded. Thus
“innocent” professonds, who had not acted unconsciondbly in ay way, were
potentidly exposed to dams years after the event.

471 218G,
48 11999] Lloyd' s Rep PN 888.
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50. The gpped in Cave v Robinson Jarvis & Rolfeé®®, which revisted Brocklesby, was
recently heard by the House of Lords and a decison is expected soon. It seems
dmog certain that Brocklesby will be consgned to higory. It will not be a moment
too soon.

The future — ever greater expansion of liability?

THEBOLAM TEST UNDER ATTACK

51.In Bolam v Friern Hospital Management Committee [1957] 1 WLR 582, McNair J
famoudy Sated:

“A doctor is not guilty of negligence if he has acted in accordance with a
practice accepted as proper by a responsible body of medica men skilled in
that particular art.”
52. This is the Bolam test. It has been goplied in dmog every fidd of professond
adtivity. It makes life difficult for Clamants. There are some in the Court of Apped
who take adim view of it, in particular, the influentid Sedley LJ®°.

53. The problem with Bolam is that it makes professonds judges in ther own cause
They are free to st thair own standards, however low those sandards may be. For
that reason it has been rgected both by the Supreme Court of Canada in Reibl v
Hughes™* and by the High Court of Austrdia in Rogers v Whittaker®? in relaion to
falure to wan of the risks of medicd treatment. The law in the United Kingdom
has taken a somewhat different gpproach, developing derogetions from the Bolam
principle raher than discarding it.  These give judges some room to find a defendant
negliget even if he has expat evidence in his favour. They were summarised by
Ward LJin Williams v Michad Hyde®:

49 [2001] 1 All ER 172.

*0 See eg Williams v Michael Hyde [2000] Lloyd's Rep PN 823 and Adams v Rhymney Valley DC [2000]
Lloyd'sRep PN 777.

>1 (1980) 114 DLR (3d) 1.

52 [1992] 67 ALR47.

%3 [2000] Lloyd's Rep PN 823, 830.
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53.1. if the professond opinion relied upon by the defendant is not cgpeble of
withdanding logica andyss,

53.2.if the expert evidence reied upon by the defendant does not conditute
evidence of arespongble body of professond opinion;

53.3.if the paformance of the rdevant duty by the defendant requires no
spedid ill.

54.1 suspect that the Bolam test will survive here, but that in the future we will see judges
udng these deaogations to a greeter degree. In paticular, it is becoming increesngly
difficult to use the “everybody did it” defence when the act or omisson in question
looks in the impemissble but inevitable lignt of hindaght, incgpable of
withstanding logical andysis™.

L OSSOF A CHANCE

55.This aea is dill deveoping. Arguing loss of a chance has usudly been seen as
hdpfu to Clamants. In particular, if a dam can be characterised as a “loss of a
chance’ dam, the net effect is that the Clamant does not need to prove his loss on
the balance of probabilities™.

56.But | think that there is dso potentid here for defendants. The leading case is, of
course, Allied Maples v Smmons & Smmons™, in which the Court of Apped hdd
that where the Claimant’s loss depended on the hypothess of how a third party would
have acted, it was permissble to daim on aloss of achance bass.

57. Returning to a theme which | have dresdy mentioned above®’ it seems to me to be
arguable that Defendants could exploit the loss of a chance doctrine in the context of
dternative transactions.  In other words, where there is ared and subdantid but less

>4 The |eading case on this point isEdward Wong Finance Co v Johnson Stokes & Master [1984] AC 296.
%> Whilst it can be argued that what he really needsto do is prove, on the balance of probabilities, that he has
lost achance, theredlity isthat it ismuch easier to proveloss of achance, and proportionately easier the smaller
the chanceis.

%6 [1995] 1 WLR 1602.

>7 See the section onAneco.
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than 50% chance that the Clamant would have entered into an dtendive loss
meking transaction which would have depended on the actions of a third party (eg the
purchaser of a propety), the Defendant could argue that he should be given
proportiona credit for the chance thet the Claimant would have mede thet loss

58. The problem with this, of course, is tat where the dance was grester than 50% but
less than 100% Claimants will seek to argue that the Defendant should not gt 100%
credit.

CONCLUSION

59. As ever, devdopments in the law are likely to be driven not by sensble and measured
consideration of aress which need refom,®® but by the random chance of what points

happen to aise in difficult cases paticulaly where large sums of money ae a
stake™. | therefore fed jusified in saying thet a the end of the day, | have little idea
what is going to happen over the next 12 months.

60. But thet iswha makeslifeinteresting.

MARK SIMPSON

4 Paper Buildings,
Temple ECAY 7EX

%8 per the Law Commission.
%9 per the lender/valuer litigation.
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