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The topic Tony Gregory asked me to talk about was Developments in Accident Compensation on a Worldwide Basis. At the time he asked, I blithely said that I was sure I could say something appropriate on the topic. But when I actually sat down in front of my PC with the deadline I had been set far too close for comfort, my feet froze. I felt rather like one of the river-bankers in @7@e Wind in the Willows - their fear of the ‘wide world’ beyond the wild woods was only equalled by their ignorance of it. But after a while I started to think that maybe ignorance is bliss, and that my audience would not want to be burdened with a detailed country-by country account of a mass of boringly indigestible legal rules. What they will want, I convinced myself, is a broad-brush account of the current state of play and of @ely future trends. Having thus neatly extricated myself from a hole of my own making, I decided to retitle my presentation ‘Liability for Personal Injuries - Current Thinking and Future Trends’ . Since I am neither an insurer nor a practising lawyer, what I can give you is the view of an outsider with some understanding of the world which you inhabit. The role of the legal academic, as I see it, is to maintain a distance from the real world’ in the hope of providing a perspective which is usefully different from that of you people who are engaged day-to-day in the personal injury compensation industry. 





About Judges, Academics and Liability Insurers The first thing I should do is to say something about objectivity and neutrality. In one respect, law academics are like judges - both claim and are expected to be independent in some sense. If any of my colleagues engage in @art-t@ne le@ practice; but while being a practising lawyer requires the same knowledge base as being an academic lawyer, the two activities are quite different, just as being a @r is a very different job from being a judge. Being a practising lawyer requires partiality and an unswerving desire to do the best for one’s client, while being a judge or an academic requires a degree of impartiality as between competing interests and points of view. Nevertheless, law is not just a matter of ‘is’; it is also a matter of ‘ought’. Personal i@y @tort@ law is a set of ethical principles designed in part to make our society a good and fair one to live in. Tort taw I5 not a set of ethically neutral rules and principles. This means that even to say what the law is may require a lawyer to take a stand on what the law ought to be. 





Take liability for psychiatric injury (nervous shock) as an example. As you probably know, the law on this to has been uncertain and contested for mar@ decades, and despite (or perhaps because o@ several recent interventions by the House of Lords most notoriously in the Hillsborough case), it is still uncertain and contested. Because of this uncertainty, it may be very difficult to predict what the result of a claim for damages for psychiatric ir@y will be. And a judge confronted with a case in which the existing mles do not provide a clear wwer will have to adopt one of two positions - either pro-plaintiff or pro-defendant. An academic 





discussing a hypothetical example about which the existing rules provide no clear answer will also have to adopt one of these positions (even if unconsciously in order to form an opinion about which way such a case would be decided. When the law does not clearly say who will win - injured or ir@gurer - someone has to first decide who should win. 





Most of you here, I suspect, would want the bounds of tort liability for personal injuries to be drawn as narrowly as possible - you are pro-defendant people. It has to be admitted that in general, academics who w@te on personal injuries law tend to be pro-plaintiff. In cases of doubt, most academics would favour the victim of personal irywies over the inflictff because they consciously or unconsciously approach personal ir@uries law from a particular political, ethical and economic point of view which finds it difficult not to be sympathetic to victims of personal i@uries. Entrepreneurs whose activities cause personal iryuries naturally tend to take an opposite point of view in cases of doubt about what the law says. So do Liability insurers in my @ enonce, altl@ugh I must admit that I find the stance of liability insurffs in this respect a little puzzling. One might have thought that the more legal lillbility there was, the happier liability insurers would be. A@er all, no liability, no need for liability insura@e. 





I am sure someone w@l correct me if I’m wrong, but I th@nlc that what worries liability insurers is not wide legal 1iabil@ties but rather two different phenomena. The first are changes in the lnv which they have not been a@le to take into account in @I@ premiums. From this point of view, statutory changes in the law are good, andhldicial development of the law is W. Legislation is normally purely prospective in ei@t, and its advent and effect are usually known considerably in advance of its coming into operation. Con@non law changes, on the other hand, often appear unannounced and are retrospective in effect. This is a problem of which insurers will never be fiee. The best they could do to @nimize its effects would be to refilse to write policies except on a claims-made basis. 





The second concern of liability insurers has no@ing to do with personal injury liability law at all. It is the voL@t@e nature of tbe inuur@nce market. Put Grudely, there is too much competition in the in@nce market I suspect that this is @ec@se it is relatively easy to move in and out of partiaJlar lines of business, to chsn@e the nature of the product being marketed and tke price being charged. Competition benefits c@s, not prod@ers. A mono@3ly li@ibility insurer who co@d accurately assess the risk could charge whatever pr@niums were necessary to cover the nsk and would have no reason to fear wide legal liabilities. But an insurer who wants to compete ag@essively on price wants legal liabilities to be as narrow as possible. 





In short, it seems to me that the professional interest of Liability insurers is not averse to proplaintiff to@t law as long as the law is p@edictabb and @s in the law are lu@own in advance. But just in case you don’t agree with me, the first issue that I want to address is whe@er tort liability @or personal i@yuries is e@pandiay. 





Is Tort Liability for Penon@ Illjurie@ E@panding@ As genefaS@ion about the jurisdictions concer@ which I l@ow something (UK, US, Canada, Australia, New Ze@land3, I would have to say that personal iDjUIy tort law is, and has for some time been, very stable. As you know, the basic n@le of tort @ility ;s that da@ges are payable for injuries caused @y negligence, subject to reduction of the plaintiff’s damages on account of contrib@y negligence. This mle and the way it is @tood and applied in individual cases has not changed BignifiC@tb &or sbout SO years. Nor has the incidence of tort 





litigation changed very much over that period. It is still true that the vast ma30rity of personal injury tort claims arise out of incidents at work or on the roads. Very few tort claims arise out of injuries suffered in the home even though many mote deaths and serious injuries occur in the home t@n either in the workplace or on the roads. Despite changes in the legal regime governing liability for defective products, there is @a no significant amount of product liability litigation except in the US. The only area in which there has been a s@p increase in litigation in the UK is that of medical injuries. But this has nothing to do with changes in liability law medical negligence law has not changed in any significant way for decades. 





That said, however, there ate some pressure points in the taw where expansions of liability might occur. 





Our @mders@ng of the term ‘injury ‘ There is constant pressure, which is unlikely to abate, to push out the frontiers of the legal definition of injury. The law will usually only recognise symptoms as injury if the medical profession recognises them as a discrete phenomenon with an identifiable aetiolo@y. Last year at this conference we heard a @iscinating account of the history of I@SI in Australia and the role of the medical profession in encouraging a rash of litigation. However, throughout this century, the hardest battles have been fought over the mi@ distinction. For a variety of reasons, the law has always been less willing to recogr@ze rne@al conditions as injury than it has been to reco@ze bodily conditions. This is partly bec@e our criteria of normality and health are much clearer in relation to the body than the mind. The most notorious recent addition to @e bgal catalogue of meQtal ir@ury is PTSD - Post-Traumatic Stress Disorder. So far as corwerns what are called ‘secondary victims’ of mental i@UIy (tlut is people who allegedly suffer mental i1yury as a result of observing or hearing about the plight of another, the House of Lords has imposed fiirty stringent conditions on liability which should ensure that successful claims by such @ry victifns witt continue to be rare. The area, if any, in which a signific@mt expansion of liability may occur is that of work-related ‘stress’. 





Caus@io7@ Outside the area of Stf tghtforward trauIIutic bodily injuries (such as broken limbs and damage to inte@nat Of gans), the biggest problem facing ptaintiff@ in tort actions is often provitlg a causal li@c between injury and alteged tlegligence. Well-known examples include the attempts to prove a link between cl@ldhood leukaemia and exposure to radiation; a lir@k between cancer and proximity to high-power electricity wires; anct a link between b@zodhzap@e tralutuitisers and various aitmenls. In the last @sse, tt e Legal Aid Board fi}nded £35 million worth of preparatory research before deciding to withctraw the legal aid certificates for tack of medical support for the claims. 





The legal problem here is how far the courts may be prepared to relax the ‘balance of probabilities’ burden of proof in negligence a@;tions. It can often be shown @at particular con@ct of a defendant increased the risk of the plaintiff’s injury by less than 50°@0, but not that the conduct more pro@ly than not (that is, more than 50%3 caused the i@y. English courts have been very wary of relaxing the burden of proof in favour of plainti1@, but in some other jurisdictior@, courts }@ave @one lather filrther. The picture in the US is, as ever, patchy (remember that in the US tort law is, on the whob, a matter of state, not federal competence). Perhaps the most ra@;@l jurisdiction @n this regard is The Ne@urlands. There are many problems @ated with the relaxation of burden of proof, but there can be little doubt that it o@rs @e poten@sl for great expwions of P@ ty. Given the diversity and complexity of human activity in industrial societies, and the toxicity of many of those activities, it may not be all that difficult to establish that the risk of many human illnesses and disabilities is significantly increased by identifiable human activities. 





Deep@ eted Peripheral Par@es


· A bus breaks down and is left by the side of the road by the bus company. Some youths   break into the bus and manage to get it started, causing an accident in which Jack is   injured. There is little point in suing the youths, and so Jack sues the bus company for   alleged negligence in lea@7ing the bus unguarded in the road. · rlll is i@ured in an accident caused by the negligence of another driver at an accident black   spot. The negligent driver’s insurer seeks contribution from the road authority for fi@iling   to do something about the condition of the road. · A passenger I8 injured when a ship sin@s. The ship had been negligently certified as   seaworthy by a ship surveyor aP@er repairs. Ihe liaWity of the s@ner is limited by a   shipping convention, and the injured passenger sues the survey company. · A child is injured by its parent @er a local authority social worl@er negligently decides that   the child is not in danger and ought not to be taken into care. 





In these examples, the bus company, the road authority, the ship surveyor and the social worker have been dubbed @peripheral pa@tiesh This means that although each f@iled to prevent some injury ocalrrirK they were not primarily responsible for causing the @uly. The primarily responsible parties were the youths, the ne@iger@ dnver, tke n@gligent repairer (or the shipowner) and the parent. Bue in each case the ped@al p@ty presents aa attractive target; and because it canbe said that without that party’s negligence, the inJury would not have oaNrlad, the penpheral party coul@ be said to have caused the ir@ and if this can be said, @hen the penpheral p@y can be held liable for the whole of the plsintiff’s indury. 





Many of the most important tort cases in the UK in the past 20 years have involved peripheral parties. One ofthe tbings which m@kes peripheral parties a@tractive targets is that they are insured (or ve@y well-funded). En@lish courts, especially in recent years, have generally tried to protect peripher@ parties firom Labili@r. Two main techniques are used: the first is to class@y the negligence of the peripheral party a@ a pure omission - tort law has always been much less wining to impose lia@ility for failure to act as opposed to negl;gent action. Secondly, in the case of public authority defendants, the law now says that in many ca@es a public authority can be liable for neglig@nt e7cercise of statutory functions o@y if it acted so u@easonably that no reasonable authority could have 50 acted. This is a much stronger test than that of failure of reasona@1e care which is normally used in the law of tort. Howeve@, some courts, notably in North America, a;Fe nulch more willing to impose liability on periphe@ p@ties. One wellknown example is ‘innkeeper @iability’ - liability impo@d on pub o@mers for fi@ilure to prevent dmnken patrons from dri@ng away @om t@eir premises. 





Underlying the di£ferent approaches to the issues of causation and the liability of pe@ipheral parties are different attitudes to the nature and fur@tion of tort law7 about wbich I shall say a little mo@e in a moment. 





Assessment of D0nages In practice, much more important to insu@ers than rules of liability for per@onal i@une@ (wbich are quite stable and reason@bly well@nderstood) are rules about assessment of dam@ges. Even in cases where there can be no argument about liability, there can always be an argument about quantum, and limiting quantum will o@en present the insurer with the best opportunities for limiting the pay-out. 





A@art from products liability reform, this is the oaly area in which there has been any real change in personal injury law in the UK in the past 30 years. New heads of damages have been invented: damages for the value of gratuitous care, for loss ofthe ability to perform unpaid dornestic services and for loss of income in the so-called ‘lost years’. As far as one can tell, tort damages have more than kept pace with inflation. But still there is a widespread feeling that they are inadequate in serious cases. Recent research done fot the Law Commission suggests that while seriously it@ured tort plaintifPs are often satisfied with their damages when they receive them, some years later they find them inadequate to @heir needs - and this despite the fact that little evidence of fecklessness or bad management was found. Th@e is atso conti@ung dissatisfaction about the levels of com@ensation for non-pecuniaIy tosses @pun and suf@ring and loss of amenities). Calls are sometimes even made for the irdroduction of punitive damages in certain types of personal injury cases. 





There is little doubt that there is contimling upward pressure on damages awards in personal injury cases in the UK at least. In some Australian jurisdictions, levels of awards under various heads (including for pecuni@ry losses) have been limited by statute. The only statutory ceiling in the UK is on dam@ges for bereavement in fatal accident cases. If I was a policy adviser to the insurance industry, I would suggest that it devote a lot of effort to this area. 





These, then, are the pressure points as I see them in personal irgury tort law. Even so, I suspect that compared with propert@r insurers faced with the actual and likely filture effects of climatic chan@e, li@ility insurers have nothing to f@ ar. They have much more to fear from over-capac@y in the industry and cut-throat, unrealistic premium-setting; and also, dare one say it, from inadequate risk assessment, risk momtoring and nsk rnanagement. Liability law is the fnend ofthe lia@ility in@wrer, not an enemy. Those with most to fear from the law are risk creators@ not risk insurers ..Discuss!





ls Accident Compens@tion Dea@ Since the topic I was asked to talk about was accident compellsation, I should say something about that. Tort is, of course, a system of accident compensation, @ut the term is most often used to refer to non-tort systems of compensation for pe@onal uguries. The two distinguishulg fe@tures of accident compensation schemes are that claims for compensation are made against a fund, not ag@nst an individu@ re@ponsible for the irgury; and the c1aimant does wt have to prove that the iIyury was caused by the fault of a par@iwlar individual. A scheme of strict liability is different from an accident com@ensation scheme so defined because under a stnct liabiltiy scheme the claiinant still has to identi@y an individual responsible for the irgury. 





The most i@nous accident compensation scheme is that in New Ze@ d. @here are also more limited accident @ompensation schemes in operation in some Australian and US jurisdictions. In the UIC the only accident compensstion scheme is the industrial in@uries scheme within the social securi@ systerlL The h@yday of propos@ls for and the introduction of such schemes was the 1970s, and you may recall that the Pearson Commissioa (which reported in 1978) recoalmeaded a compensation schen@ for road accidents. Now, such schemes are definitely offthe politica1 agenda because of their implications for public spending and ta@cation. @n New Ze@land, the scheme has be@ cut ba@k considerably in rece@ years, and inNew South W@les, a road Ac@dent scheme introduced m the late 1980s la@ted for about 18 months before the tort system was reinstated. In short, so far as accident compensation schemes are concerned, there are no developments to speak of anywhere in the world. 





However, the faults in the tort system which caused people to suggest its replacement with an accident compensation scheme still exist and will not go away. The tort system is inefficient as a technique for compensating YiCtitllS of personal injury and as a way of reducing the incidence of personal injuries. I his is of concem not only to potential tort plaintiffs but also to those who fimd the system - liability insurance premium payers. It cannot be to their advantage that the administrative costs of the tort system represent between 40 and 45% of the total costs of the system. 





I have no doubt that the fact that there are no developments on the accident compensation @ont represents one of the great faihlres of legal policy of the late 20th @entuly. Although the New Zealand accident compensation system (which has been in operation since 1972@ has recently been cut back, there is no political will to abolish the system and reinstate tort. Whatever the problems with the system, it is recogr@zed now to be far superior to the tort system as a social mechanism for dealing with personal injunes. 





Tort as Accident Compensntion Ironically, the main prop of the tort system is lial@ility insurance. Without liability insurance, the tort system could not operate as it does, and it would have ceased long ago to fillfil the role ofthe main personal ingury compensation mechanism in our society. Ironically, too, the widespread availability of liability insurance lends the tort system some ofthe appearance of an accident compensation scheme - the insurance cat@ be seen as a fund access to which is via the liability of an indivi@ual defendant. Whereas the rules oftort law are essentially concerned with personal responsibility for damage and injury caused, because ofthe operation of lia@ty insurance, those rules can be seen simply as a point of access to the insurance fund. It is when the rules of tort law are so viewed as a gateway as opposed to a system of ethic@l principles in other words, when tort law is viewed as a system of accident compensation - that its defects and inefficieElcies become most obvious. Viewed as a set of principles of personal responsibility, tore law makes much more sense than viewed as an accident compensation system. 





Given that accident co@ensation is offthe political agenda for the foreseeable future, is there any way out ofthe inefficiencies of ehe tore system? In the US Professor Jeffiey O’Cor@l has worked tirelessly for over 30 years (lar@ely without success, it must be said) to encoura@e schemes which allow people to contract out ofthe uncertainties ofthe tort system in return for smaller but much more certain benefits. The main defect of this approach is that it can only work effectively in situations where potential victims are in a position to b@gain in advance with potential i@urers @or their insurers). Such schemes will not work for the common sort of situation in which the victim has no pre-tort relationship with the injurer. 





Recently, the main British proponent of accident compensation schemes, Professor Patrick Atiyah, has abandoned his con@nitment to su@h schemes in the face of political realities and now advocates widespread recourse to first par@ insurance. As in the 1970s, he still advocates the abolition of the tort system for com@ensat@ng personal ir@uries, but now sees it being replaced not by some sort of social se@rity or government run @nd fimded scheme but by individuals insuring themselves against the risk o@i@ury, however caa-sed. In o@her words, he contemplates the abolition oftort and an enormous growth in accident and dtsability insurance. 





The main defect ofthis approach, however, I8 that in the absence of compulsion, a humane society would still need to provide compensation for the uninsured. In other words, as now, the provision of per@onal in@ury compen@ion mu@t be a putners@p between the public and the private sector. At the moment, the contn@ution of the pub1ic sector is the social security system and the cor@ibution ofthe private sector is liability insurance. In my view, the ideal system would be one in which the public sector provided a basic level of compensation and support for all disabled people and the private sector provided voluntary accident and ill-health insurance to those who wished to purchase benefits above those provided by the state. Perhaps this vision would not be all that controversial; more contested would be my view that the compensation provided by the state should be sufflciently high that a@ those eaming two-thirds of average wages or less wo@d have all the;r financial losses met by the state scheme. 


Mak;ng Tbing@ E@s@er @or Tort l’lai@tiffs My realistic view, however, is t@at the tort system is with us to stay for the foreseeable future. The main thrust of the o@y reform show in town is to malce things easie@ and better @or tort GlaimantS - better by providing larger damages and strean@ni@ struc@red settlements, and easier by improving procedures for @esoh@ng tort disputes. This is where Lord Woolf makes his appear@e. As you may lalow, he has rec@tly completed a review o@the ci@ril justice system and concluded that the eourt system needs to be strearrlined. @is proposals have tl@ee main p1@nks: first, that the aules of procedure ought to be rationalized and simplified; secondly, that litagation should be less under the control ofthe parties and more under the control ofthe court - litigation should be ‘judge-managed’; and thirdly, the encouragement of what has become known as ADR - alternative dispute resolution. 





I do not intend to look in detail at the Woolf proposals. Their importance to my paper is that they represent a particu1ar approach to solving two of the main problems of the tort system, namely cQst and delay. This procedural route has been much travelled in the US, but in the end, it I8 ualiikely to change the way the tort system operates in any significant way, for two main reasons. The first is that the m@gority of tort claims are settled without the issumg of a writ and without the intervention of a third p@rty, whether judge, arbitrator, med@ator or conciliator. Secondly, in my view, the problems of the tort system are at least as much the result of the substant*e rules oftort law as ofthe procedures by which tort disputes are resolved. Proposals such as those of Lord Woolfwal probably improve the positaon of a very small proportion of to t claim@nts. But tort c1aimants are only a very small proportion of the victians of death and personal ir@ury, and for that much larger n@er what is needed is a humane system which meets basic financial needs. ‘rhe existence ofthe tort system is not logically incoa@istea t with such a humane system. But in re@y, so loflg as the tort system exists, large social questions a@out how best to meet the needs of victims of personsl injury are likeb to remain urunsw@red. 





The messa@e which I bring to this con{@srence, now for the third tirne (thanks to the generous invitations of Tony Gregory), is that the tort system is a thorou@hly bad and inefficient system of dealing with personal irguries, and the soorler it is @bolished and replaced with @Qmethin@ fairer and more efflGient, the better. Just at the moment, accident compensation is a non-topic without politi@al champions and without developments aIywhere in the world. That is the tragedy. 


