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Many of you will have looked at the title of my talk today and wondered if the allocated slot of only one hour is a misprint.  The topic itself is vast and in my view no commentator could claim to know all there is to know about such a topic. Even if someone were to be so bold as to make the claim, it would be out of date as soon as the next court judgement was delivered. I do not propose making any claims!

I will restrict our discussion today to triggers commonly used in liability insurance wordings and avoid straying into the area of “originating cause v. event” in reinsurance contracts and definitional problems associated therewith.

The subjects I wish to cover are, broadly:

· Past Tense Triggers 


accident/occurrence


allocation of losses to cover years


date of loss/stacking of limits/retrospective legislation


underwriting and rating problems

· Present Tense Triggers


claims made and insurance law


are present tense triggers inherently unfair?

(slide 2)
PAST-TENSE TRIGGERS
(Slide 3)

In its earliest form the trigger for liability insurance policies was “accident” based. Insurance policies would respond in respect of “accidental injury to any person and/or accidental damage to property occurring during the policy period”. Use of the word “accident” required the loss, damage or injury to occur in a fortuitous, abrupt, unforeseen or unexpected manner. Although there was no requirement to claim on the policy during the policy period, these types of loss are more readily noticeable as when one vehicle hits another, a boiler explodes, an employee traps his or her hand in machinery or a plumber sets light to a building and as a result the tail on such policies is relatively short. Unfortunately for the insured, however, legal liability is not restricted to accidental injury or damage but extends equally to legal liability for injury or damage caused over a period of time. The temporal element of accident based wordings could result in the insured being denied cover in respect of a significant exposure.

Over time the insuring clause of liability insurance policies was expanded to cover “injury and/or damage occurring during the policy period”. These policies respond to legal liability for injury or damage which is the result not only of accidents, but equally of continuous or repeated exposure to injury or damage which takes place during the policy period.

Whilst being of more practical use to the insured, occurrence based policies create additional problems for insurers particularly in the area of long tail exposures. Not only is there no requirement to claim against the policy during the policy period in which the occurrence takes place, but the injury or damage may not manifest itself for several years or even decades after the policy period has ended.

Let us now look at the sequence of events leading to a claim. There are six discernible steps towards a liability claim
:

1. the initial act

2. the injury/damage event

3. manifestation of the injury/damage

4. policyholder’s awareness of the injury/damage event

5. the claim against the policyholder and 

6. notification of the claim to the insurer

(slide 4)

Where the occurrence is one of the accident types mentioned above, it is relatively straightforward to determine when the injury or damage occurred, which policy will respond and the policy limit available. However, when the claim develops over many years, and the manifestation of the injury or damage may not show for, perhaps, decades, determining which policy will respond to the claim becomes increasingly difficult.  Additionally, where exposure is of a continuing nature, a new full policy limit may be established at each renewal of the policy giving rise to the so-called “stacking of limits” problem and making multiple policy limits available in respect of essentially one and the same occurrence.

The case of Diethylstilbestrol (DES) which caused cervical damage in female children of women who took the drug during pregnancy to prevent miscarriage, illustrates well the problems inherent in using an occurrence wording for long tail exposures and here I will borrow from a paper given by C.N.L. Arnold, Liability Underwriter of Colonia Insurance Co. (UK) Ltd, in 1989.

In this case the sequence of events went something like this:

· 1930’s

Research and development of DES

· 1940’s

Drug manufactured by 200 drug companies

· 1947

United States’ FDA authorise use on an experimental basis

· Late 1950’s

Discovery of the link between DES and deformities in female 


children appearing after puberty

· 1971

FDA prohibited use of the drug as a miscarriage preventative

(slide 5)

In all it is estimated that up to three million women took DES as a miscarriage preventative between about 1935 and 1971.

Relating these events to the six steps towards a liability claim produces the following development period of the claim:

1. the initial act





circa 1935

2. the injury/damage event




1935 - 1971

3. manifestation of the injury/damage



circa 1952 - 1985

4. policyholder’s awareness of the injury/damage event
circa 1952 - 1971

5. the claim against the policyholder



circa 1952 - 1985








 and beyond?

6. notification of claim to the insurer



circa 1952 -1985 








and beyond?

(slide 6)

Graphically the timespan of the development of the DES claims looks like this (and again I have borrowed from Mr. Arnold):

(slide 7)

Facts of the DES case
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From this it is fairly clear that establishing when the injury or damage took place is extremely difficult. The cause of the loss could have been:

· the defective design of the drug

· inadequate clinical trials

· inadequate instructions on dosage etc.

and the occurrence of the injury or damage, any one or more of the following:

· the taking of DES by the mother

· the conception of a female child

· puberty of the female child

· the first manifestation of the deformity

In all we have thirty-six policy periods to choose from and if the trigger theories applied in the US (which I will discuss in more detail later) are applied here, all thirty-six could respond. It would not have been contemplated by the underwriters at the time of acceptance of the risk that one product could produce such a series of claims over multiple policy periods, although a series of losses affecting one policy period was 

anticipated and the introduction of an annual aggregate limit on products liability policies represented the underwriter’s response to such an exposure.

As usual in any situation there are advantages and disadvantages for each side depending on different interpretations of policy coverage. In this case, the availability of multiple policy limits is good news for the victims who sought damages at 1980’s values for injury occurring in the 1950’s and 1960’s. Similarly the insured’s policy limit would be wholly inadequate to compensate the many victims but for the ability of each subsequent renewal of the policy to re-establish a full limit.

For the insurers, on the other hand, the facts of the case highlight the enormous difficulties they face by virtue of the occurrence wording, most notably the fact that premium is charged for a policy period against which claims might not be brought for twenty or thirty years. Pricing liability insurance policies involves re-valuing past losses to present day values, projecting them to the estimated date of settlement and estimating the future frequency of loss. In a stable environment this task is not particularly taxing, but “incurred but not reported losses” (IBNR) ,changes in the legal and social environment and monetary inflation play havoc with the sums. At the time of rating the policy there will undoubtedly be losses already in various stages of development, but in respect of which the injury or damage has yet to manifest itself. Furthermore social claims inflation, increasing unimpaired life expectancy (leading to higher compensation for reduced life expectancy) and the time value of money complicate the pricing process still further. Adding to that complicating factors relating to the structure of insurance programmes into primary and excess layers, the point in time when statutes of limitations begin to run, the ever-present risk of legislators imposing retrospective liabilities which fundamentally widen the scope of duty of care or, as seen in USA and some European countries, re-writing insurance policy conditions after the policy has been issued and indeed long after the policy period has expired, leads to the natural conclusion that if accurately pricing liability insurance itself is difficult, applying an occurrence trigger makes it impossible.

I will now look at the US trigger theories which I mentioned earlier. These theories evolved from a number of asbestos related lawsuits in USA in the early 1980’s and in the search for deep pockets effectively spread the net as widely as possible in order to embrace all insurance policies which could have provided cover at any time during the development of injuries associated with the manufacture, sale, distribution or use of asbestos products.

· The Exposure Theory.

Here cover is triggered by the exposure to the injury causing agent (in asbestos cases the inhalation of asbestos dust) regardless of when the injury manifests itself. For example, if a worker was exposed to asbestos dust between 1970 and 1980 but asbestosis or mesothelioma did not manifest itself until 1990, the insurers on risk between 1970 and 1980 would be expected to respond to the loss. Those insurers on risk in 1990 would not have any liability attach to them.

· The Injury in Fact Trigger
In this case, cover is triggered when actual injury or damage is proved regardless of when exposure might have taken place.

· The Manifestation Theory.
Here traditionally, using the same example as above, cover is triggered when the asbestosis or mesothelioma manifests itself, i.e. in 1990 and those insurers on risk in 1990 would be expected to respond to the loss. Those insurers on risk between 1970 and 1980 would not have any liability attach to them. Whilst manifestation may in this example appear to act as a present tense trigger, it would only be so to the extent that at the time the injury manifests itself, the cause can immediately be established. Where a cancer is diagnosed but no cause is known, no claim would be made. Subsequent advances in scientific knowledge may establish, several years after diagnosis, that the injury was caused by emissions previously considered harmless and in these circumstances manifestation would be very much past tense.

· The Continuous Exposure Theory.
Again using the same scenario as above, cover is triggered during the entire period between first inhalation of the asbestos dust in 1970 to manifestation of the loss in 1990 and, following the recent US pollution case of Montrose Chemical Corp. v. Admiral Insurance Co., continues until death. One significant point to note here is that insurers would be held liable, whose policy period spanned the years 1981 to 1989 when the worker was not being exposed to asbestos dust (although the injury causing agent was “in residence” and progressing the injury towards the point at which the injury manifests itself) nor showing signs of carrying an injury.

(slide 8)

Each of these triggers is an occurrence in the widest sense of the word and it is clear to see how multiple policies and policy years can be called upon to respond. The last scenario clearly demonstrates the problems associated with giving occurrence based cover which prompted Wilhelm Zeller, Member of the Executive board of Cologne Re to say in 1986:

“The long tail inherent to many liability exposures makes it impossible for insurers to calculate their risks properly because at the time of the rating of these risks they cannot possibly know what losses, already in a variety of stages of development, have simply not yet become manifest. The only way to overcome this problem is to use the “claims made” insurance agreement.”

(Slide 9)

Which leads me on to the second part of my presentation.

PRESENT TENSE TRIGGERS.
(Slide 10)

For the liable party it would appear that the most logical date of loss for the purposes of recovering from an insurance policy would be the date on which the act, error or omission which leads directly to the injury or damage took place (“acts committed trigger”), whereas for the third party, the most logical date of loss would seem to be the date on which the injury or damage manifests itself (“manifestation trigger”). Further examination of these two statements, however, leads us to question the practicalities of adopting this logic.

It follows for liability business that a considerable period of time may elapse between the committing of an act, error or omission and realisation that injury or damage has resulted or between manifestation of injury or damage and identification of the cause. There is a significant risk that when the liable party receives notice of a claim, the insurer on risk when the act, error or omission was committed no longer exists, or that due to merger, acquisition or take-over, records of past insurance policies have been lost, or if policy details are available and the insurer is still solvent, the limit of indemnity proves to be wholly inadequate. These observations are equally valid for the liable party and the victim. The inability to trace and call on insurance policies will directly affect the assets of the liable party and reduce the chances of the victim obtaining adequate compensation for the injuries or damage suffered.

As already discussed, in relation to losses which develop over time, neither “acts committed” nor “manifestation” is an entirely satisfactory trigger for the insurer as it is impossible to calculate with any degree of accuracy the impact on claims that the intervening period between the committing of the act and manifestation of the injury might have, nor that of the potential delay between manifestation of the injury and establishing its cause.

One solution to the “occurrence” problem is without doubt the “claims made” trigger, but achieving it may require an effort which makes Indiana Jones’ search for the Holy Grail seem like a stroll in the park!

The claims made wording is the Claire Short of insurance clauses: very straightforward and effective but not much liked by its peers. It has had a rough time of things particularly since 1990 when the French Supreme court declared void, on the grounds of public policy, claims made provisions in seven construction related policies. Thereafter followed anti claims made judgements in Belgium, Spain and, for different reasons Australia and the US. The Australian case centred on the insurers obligation at law not to refuse cover purely on the grounds of late advice of a claim where the insurer was not prejudiced by the late advice. The US Supreme Court ruling in 1993 was concerned not with claims made itself but rather with the fact that all insurers moved to claims made cover in respect of pollution liabilities at the same time. The Australian and US rulings are not particularly relevant to today’s discussion and I do not propose to look at them in any more detail.

The Spanish judgements, however, brought about a crisis in Spain as insurers moved to withdraw from those areas of liability insurance traditionally written on a claims made basis and for this reason I would like to look at their claims made crisis in a little more detail in order to illustrate two points.

The insurance policy at the centre of the controversy was issued by Central de Seguros to The Board of Medical Practitioners of Barcelona in 1971 and was cancelled by the Board at the end of 1985. The Board subsequently made claims against Central de Seguros between 1986 and 1990 in respect of “events” which took place during the policy period. Central de Seguros denied liability on the grounds of clause 11 of the policy which read as follows:

“The insurance cover provided under this policy applies to those claims made in respect of events taking place within the period of insurance, provided that the claim and the event are reported to the insurer within the valid period of the policy.”

(slide 11)) 

This is claims made cover in its purest form. The act must be committed or the injury manifest itself (in the absence of any definition of “event”) and the claim must be made within the same (12 month) policy period. There is no extended reporting period, nor an agreement to respond to claims made in one policy period in respect of acts committed in an earlier policy period. Both the court of first instance and the appellate court upheld this interpretation of the policy and found for Central de Seguros. 

The Board then applied for judicial review before the Tribunal Supremo which reversed the appellate court’s decision. Both the court of first instance and the appellate court found for Central de Seguros on the grounds of a strict interpretation of clause 11 but the Tribunal Supremo turned for guidance to Article 73 of the Spanish Insurance Contract Act which at the time read as follows:

“By liability insurance the insurer undertakes, within the limits of statute and contract, to provide cover in respect of the risk of the insured becoming liable for damages caused by an event envisaged in the contract, for which the insured is held responsible according to the law.”
(slide 12)

The Tribunal’s interpretation of “event” in Article 73 restricted triggers available in liability insurance to the “event generating liability” trigger (in this case the medical error) and furthermore ruled that in respect of liability business, any other trigger would conflict with Article 1 of the same Act which obliges the insurer to pay claims arising from an “event” which is covered by the policy and for which the insurer received a risk premium. Article 2 of the Spanish Insurance Contract Act makes Article 73 mandatory so any liability policy which does not respond to claims arising from the “event generating liability” is invalid. The Tribunal declared null and void clause 11 thereby validating this particular policy. The Tribunal appears to have ignored the fact that:

1. the policy wording was agreed by the parties to the contract and

2. both parties were commercial undertakings and

3. that Article 73 applies “within the limits of statute and contract”.
(slide 13)
The scarcity of cover which followed this decision is symptomatic of the retrospective effects which insurance law can have on contract terms. The first point that this case illustrates is that “A free market is the best way to provide for insurance needs. As long as insurers enjoy freedom of pricing and contract, they will continue to offer coverage, and investors will continue to provide needed capital.”
 (my emphasis)

“Those responsible for legislation and the interpretation thereof and those who re-write contracts made between professionals, will have to bear in mind that the barring of contractually agreed limitations of coverage, in particular with regard to long tail exposures, will in the long run reduce, if not eliminate, available and affordable protection for important parts of the economy.”

I am not against laws which protect against exploitation of the innocent but believe that contract terms freely entered into between “consenting adults” should equally be enforceable at law.

The second point is one of the importance of reasonableness in setting policy terms and conditions. I am not particularly surprised at the decision of the Tribunal. Bearing in mind the risks this policy was covering and the reasons for choosing the claims made form i.e. the long tail nature of the exposures, it appears, that the policy was designed to ensure that the insured would not be able to comply with its terms other than perhaps in circumstances of instantly identifiable errors such as the amputation of the wrong limb or removal of the healthy, rather than the diseased kidney. 

Given the Spanish case, is it any wonder that brokers and insureds shy away from accepting the claims made form? Is it any wonder that the claims made form is seen as inherently unfair? What we need to do is to strike the right balance between the freedom to set contract terms and a moral obligation to provide a product which does what it is purported to do.

It is now common practice for cover to be triggered on the date the claim is made against the insured or the date the insured becomes aware of circumstances likely to give rise to a claim against him, regardless of the policy period in which the act, error, omission or manifestation of injury took place subject only to the retroactive date of the policy which is primarily designed to avoid overlapping or topping up cover on an earlier occurrence policy. There are 30 day extended reporting provisions built-in to claims made forms and extensive run-off periods are available. But regardless of this, the reputation of the claims made form has undoubtedly been tarnished.

The claims made form has advantages for both insured and insurer. The insurer knows that when one policy period comes to a close, no further liabilities will attach to it beyond those claims or circumstances which have been reported. The insurer is then free to concentrate on establishing the correct reserves to put on those claims or circumstances and only needs to consider “incurred but not reported claims” as an underwriting consideration when setting terms for the next period of cover. Those reported claims are likely to be settled at monetary values closer to those applying when the premium was paid, thereby obviating or at least reducing the need to take account of the time value of money. The insured on the other hand knows that he has entered into a contract with a solvent insurer and can buy limits suitable for the trades undertaken and legal environment prevailing at the time the policy is taken out.

The most often quoted disadvantages of claims made are that:

· the insurer can decline renewal of a policy when he sees a potential problem looming, leaving the insured exposed to claims arising from all activities undertaken between the first inception of claims made cover and the date of cancellation

· the insured ought to buy and therefore needs to be able to afford increasing limits of cover as prior years’ exposures are rolled forward

· the insurer ought to increase the premium every year, even if the limits remain unchanged, because the policy becomes more first loss

(Slide 14)

I do not believe that we should be unduly concerned at these criticisms. The worldwide insurance market is a competitive place and any insurer who accepts premiums in return for a claims made policy and runs at the first sign of a loss will soon lose market credibility and market share. Indeed the claims made form encourages continuity between insured and insurer and this continuity is to be welcomed as a stabilising influence. An insured buying claims made cover ought, but is not obliged, to buy increased limits over the years. The claims made form allows the insured to make an informed decision about how much cover to buy. The need for insurers to charge increased premiums every year is of academic interest only as the laws of supply and demand will always ensure competitive premiums for well managed insureds. The Professional Indemnity market in the UK is a good example of how a claims made form can provide capacity to meet the needs of most insureds and is proof that the perceived disadvantages of claims made are clearly not an issue.

So why has the claims made form not been universally accepted for long tail business? 

A quick look at the Employers Liability market in the UK may provide the answer. It is a widely held belief that the government would not allow a claims made policy to be a qualifying policy under the Employers’ Liability (Compulsory Insurance) Act 1969. The Act places on employers an obligation to insure, but does not oblige insurers to provide cover. The reason most insurers do provide cover is that they see in Employers’ Liability insurance, as they do in Motor insurance, a sustainable source of business. The inability of insurers accurately to price the product on a losses occurring basis, for reasons already discussed, has resulted in insurers charging premiums today to pay those losses which have to be paid today. A wholesale switch to claims made would justify a short-term reduction in premium as exposure covered by the policy would require time to build up, and might encourage new entrants into an already overcrowded market place. This reduction in premium would mean that there would be insufficient funds to settle losses which occurred in an earlier policy period. As long as insurers have no appetite to change the basis on which cover is provided, the Government is unlikely to consider allowing claims made cover to qualify under the Act, nor is it likely to address existing problems associated with the lack of definitions in the Act.

Although liability policies other than for Employers’ Liability and Motor are not required to qualify in accordance with the provisions of any compulsory insurance Act, the points about pricing and competition made above are equally valid.

The search for an alternative trigger to “occurrence” is aimed at enabling cover to be purchased and exposure to be quantified and priced properly with the benefit of the most up-to-date information available to both insured and insurer. To this end, and as a way of addressing some of the concerns surrounding claims made, particularly in the field of Employers’ Liability, the “verifiable first manifestation” trigger is a second alternative to the “occurrence” form.

In Germany such a trigger already exists and reads as follows:

“.....the insured event is the verifiable first discovery by the injured person, by a third party, or by the policyholder of the bodily injury (death, injury, or damage to the health of a human being) or property damage (damage to or destruction of property). The insured event must take place while the insurance is in effect. For this purpose it shall not matter whether at that time, the cause or the scope of the damage, or the possibility that liability claims might be made was recognised or not.”
(slide 15)

This form has some of the advantages of and addresses the concerns associated with claims made:

1. the policy will respond to all injury or damage whether manifesting before or after the “verifiable first discovery” but

2. only one year will respond to any one “insured event”

3. only one policy limit will be available for each “insured event”

4. the insured knows that once the cover is triggered, it will remain in force and respond , subject to the policy limit, to all subsequent developments of the “insured event” and the insurer is not able to avoid liability by cancelling  the policy at the first sign of trouble.

(Slide 16)

CONCLUSION.
I hope that I have presented my subject today in a compelling enough way such that you now feel there are no merits in continuing to provide “occurrence” based cover for long tail exposures. Employer’s Liability proves this point and probably heads the liability classes’ loss league table with general insurers having suffered losses in excess of £100 million this decade alone.

If, however, you remain sceptical towards alternative triggers, might I suggest that all underwriters of long tail liability business apply as soon as possible for charitable status!

Thank you.

Paul Ceurvorst,

September 1996

Injury Causing Period





Period of manifestation of injuries





Manufacturing, promoting and marketing period





Research, development and testing period





FDA authorised marketing of DES as a miscarriage preventative on an experimental basis with requirement of warning label to that extent.





FDA orders:1)	Cease marketing for purpose of 			preventing miscarriage


	     2)	Warn physicians and the public :


		not to be used by pregnant women 








� Chartered Insurance Institute Society of Fellows Paper “The Implications of Claims Made Liability Insurance.”


� “What happened to Claims Made. Is it just a feature of cyclical markets?” Paper given by C.N.L. Arnold, Royal Lancaster Hotel, 29th November 1989


� M.R. Greenberg, Chairman and C.E.O., American International Group, in The Review, London 9/86


� R. Kempkens, Munich Reinsurance Company, “Triggering Change” in Reinsurance 1993, 24(6) p49





PAGE  
1

