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OPENING  

Liability insurance has come a long way since its beginnings in the late 19th century. Widespread liability insurance first arose in response to an act of the English Parliament, the Employers’ Liability Act of 1880.
 Prior to that Act liability insurance was not sold because it was regarded by the courts as contrary to public policy. The reason was that liability in negligence provided a deterrent to potential defendants to take reasonable care. It was felt that this deterrence would be lost if those defendants could shift the liability to an insurer. Shipping was the only exception to this rule.

Even though employers could not buy liability insurance, prior to the Employers’ Liability Act they could limit their liability through the defence of common employment. That defence operated to protect an employer from vicarious liability if an accident which injured one of their workers could be attributed to the negligence of another employee.

However, in 1880 the Employers’ Liability Act abolished the defence of common employment. This forced the courts to acknowledge that in relation to large commercial organisations the policy objections to liability insurance were a legal fiction. If employers were going to be pinned with vicarious liability, then any deterrent effect on the real tortfeasor was obviously lost. If liability in negligence could be shifted from the real tortfeasor to employers, then there was no consistent reason why employers could not shift that risk to insurers by means of their own private commercial arrangements. This gave rise to the traditional view of the courts that liability insurance was a private arrangement between the parties to the contract, and as such had no proper role to play in any proceedings to determine the liability of the insured to the plaintiff.

The Employers’ Liability Act was only the first step by governments in socially distributing the burden of injuries to particular individuals. Over the course of the twentieth century governments have realised the usefulness of insurance as a de facto means of extending the social security system. This has resulted in the introduction of legislation creating compulsory insurance schemes in certain areas.

Such compulsory insurance schemes have been:


-
workers’ compensation benefits; and


-
third party motor vehicle insurance.

The rationale behind these schemes has been to lessen the social dislocation caused by industrial accidents and personal injury on the roads.

More specifically, in the case of workers’ compensation benefits, the scheme arose because it was thought that the remedies available to injured workers at common law were too restrictive. The difficulty arose because of liability under tort law requires proof of fault. Damages were only awarded if fault was established on the part of an employer or some other third party. In addition, the defences of “accident”, acceptance of risk and contributory negligence provided significant barriers to a full recovery of damages
. As a result, compulsory employers’ liability insurance is not designed for the protection of employers, but is instead the primary means of ensuring payment of compensation to victims of industrial accidents
. 

The motivation for compulsory third party motor vehicle insurance is the same: it is designed not for the benefit of negligent drivers, but to ensure that innocent third parties receive adequate compensation for their personal injuries
.

In addition, other compulsory insurance schemes created for reasons of public policy have now been introduced to cover professional people dealing with the public, such as medical practitioners, solicitors and insurance brokers.

The general trend in the extension of insurance for broad social purposes can also be seen in the legislative development of third party rights to make direct claims on insurance policies.  The first legislative move was made many years ago in New South Wales.  Since 1986, section 51 of the Insurance Contracts Act (which applies to the whole of Australia) allows an injured third party to recover directly from an insurer if the insured has died or cannot be found. This legislation was the result of ten years of work by the Australian Law Reform Commission. The report of the Commission considered the prejudice suffered by insureds who had been deprived of recovery as a result of a technical insistence by some insurers that legal proceedings can only take place between the plaintiff and the insured, despite the fact that invariably negotiations and proceedings were conducted by the insurer, with the insured involved in name only
.

In the twentieth century courts have followed the legislative trend by continuing the de facto extension of the social security system by extending the duties and damages both with regard to compulsory and non-compulsory liability insurance. It is these developments  that are principally discussed below.

Such developments within the institutions of the state have been paralleled by an increasing litigiousness by members of the public - what Mr Justice Gleeson, the new Chief Justice of the High Court of Australia has called the age of blaming and claiming
.

The question that arises as a result of these two trends - a growing litigiousness among members of the public, and a greater readiness on the part of courts to seek means of socially distributing injuries to individuals - the question addressed by this paper is - 

Who is the chicken and who is the egg?

Or, put another way, has increased litigation led to an increased reliance on liability insurance, or has an increased reliance on liability insurance led to an increase in litigation?

INDUSTRY DEVELOPMENTS OVER THE PAST 25 YEARS  

To a certain extent, it can be said that the readiness of the courts to extend liability into certain areas, is an indirect result of the success of insurers and insurance brokers in developing and selling new forms of liability insurance. Over the past 25 years, insurers and brokers have become more inventive with policy products and policy workings, largely driven by the US experience.  

Some examples are: 


-
directors’ and officers’ liability insurance;


-
liability insurance for trustees of superannuation funds;


-
private schools’ liability insurance;


-
hoteliers’ liability insurance; and


-
insurance covering liability for sporting injuries.

These policy products are often the result of the commercial insight of some innovative insurers and brokers in response to the inevitable debate and controversy that surrounds any new development of general legal principles by the courts. While academic and legal analysis is busy speculating on the full impact such a development, in the course of such debate some commentators see new risks and opportunities. Insurers may then become aware of the direction in which the law is moving, and the new risks that they might be able to insure. The most inventive then create and market products tailored to those new risks, such as those described above.

SOLICITORS’ PROFESSIONAL INDEMNITY  

Some specific examples help to show how the widespread perception and reality of accessible insurance has led to an increase in the number and quantum of claims.

In 1979 a compulsory professional indemnity scheme was established by the Law Society of New South Wales to insure solicitors against professional negligence claims.

In its first year, the scheme experienced total incurred claims of a little more that $2 million and an incidence rate of approximately eight notifications per hundred principals. Within seven years incurred claims had reached $11 million per year and the incidence rate had reached 11.5 notifications per hundred principals
.

Since then claims have continued to grow in number, and matters are becoming more complex, harder to settle, and trials longer and more expensive. By 1993 the incidence rate had reached 18.5 claims per hundred principals
.

DOCTORS’ MALPRACTICE  

Although membership of medical defence organisations is not compulsory, most doctors are members of such an organisation and membership has been increasing with a growing perception among doctors that they are at risk of being sued.

National statistics on medical negligence claims are not publicly available, however figures published by one medical defence organization showed an increase in the number of claims files opened. In 1990 the number was 572, in 1994 this had increased to 1089, and in 1995 the number had reached 1331. It was also reported that in 1990, one in ten orthopaedic surgeons were sued. By 1994 this figure had doubled to one in five.

There is also some evidence in an increase in the amount of damages awards. A comparison was made of cases involving failure to diagnose cancer. In 1990 an award of $95,700, with general damages of $40,000, was made by the New South Wales Supreme Court in Putnam v Huber (unreported, NSWCA, 18 February 1991), whereas in 1994 in O’Shea v Sullivan (1994) Australian Torts Reports 81-273 the plaintiff was awarded $442,318, with general damages being $185,000
.

APPROACH OF THE COURTS

The traditional and ostensible position of the law has always been that the existence of insurance is irrelevant to the determination of the liability of the insured to the plaintiff. This can be seen from the fact that in the days when personal injury cases were principally tried by juries, it was a strict rule that juries were not to be informed whether or not the defendant was insured in respect of that liability
.  However, insurers and their lawyers have long suspected that the approach of the courts to attributing liability and calculating damages is heavily influenced by the existence of liability insurance. One such analysis of the approach of the courts has been put forward by Mr Justice Kirby, now a member of the High Court, in several judgments handed down whilst he was President of the New South Wales Court of Appeal.

Western Suburbs Hospital v Currie (1987) 9 NSWLR 511 was a case involving an elderly lady who fell down a flight of concrete stairs at a hospital after visiting her sick husband. The incident happened on a sunny day between one and two o’clock in the afternoon. Just before she fell the plaintiff was shading her eyes from the sun to prevent the glare. The trial judge found that under such conditions part of the staircase would have been virtually invisible to a person approaching it. As a result the court at first instance found that the hospital had failed in its duty to the plaintiff to take reasonable steps to prevent reasonably foreseeable injury resulting from such conditions. The decision was unsuccessfully appealed by the hospital.

In the course of his judgment, Kirby P commented at 518:

“In recent years the courts of Australia, reflecting the changing circumstances of our society and the expectations of its citizens, have moved away from earlier laissez-faire notions about accident prevention towards a new restatement of the content of negligence law. The basic formulae remain unchanged. But the modern expressions of the law recognize the legitimate obligation, relevantly, of those who occupy premises to give positive thought to the prevention of accidents to lawful entrants who come upon these premises ... This shift ... may possibly be traced to growing levels of community education and awareness of the enormous size of the problem of accidents and the toll which such accidents take upon those who suffer as a consequence. It is difficult to deny that statutory schemes of compulsory insurance and the widespread availability of the facility of private insurance have affected the attitudes of the courts towards the development of this branch of the law. Although, by conventional theory, insurance must be ignored as irrelevant, its impact has inevitably been felt in the definition of the circumstances in which the consequences of an injury will be left with the injured party or shifted, by means of negligence law, in whole or in part to some other person or body upon whom it is considered more fair in the circumstances to cast the burden, or some of it.”

Just what is “more fair in the circumstances”.  Where do we find the precedents and relevant legal principles?  Have the traditional common law principles been replaced by issues that are more familiar to the equity jurisdiction?  

The manner in which the existence of insurance may influence the development of existing legal principles can be found in a number of cases. Lynch v Lynch (1991) Australian Torts Reports 81-142 was a case involving a somewhat unusual claim in negligence. The defendant, who was pregnant, was driving a truck owned by her father-in-law on the family farm. She lost control of the vehicle and it collided with a bank. The plaintiff, who was the child of that pregnancy, was born with cerebral palsy. Eighteen years later, when the plaintiff reached majority, she sued her mother and her grandfather in negligence.

At first instance the court found that the accident was caused by the defendant’s failure to take reasonable care in driving the vehicle, and that the plaintiff’s condition of cerebral palsy was caused by the accident.

The case came before New South Wales Court of Appeal. In the course of his judgment Mr Justice Clarke, with whom the other members of the court agreed, had to consider whether damages should be allowed for the gratuitous assistance that was being provided by the plaintiff’s mother, who was a trained nurse. Such damages for gratuitous care are available in Australia on the authority of Griffiths v Kerkemeyer (1976-1977) 139 CLR 161. In that case, the High Court held that a plaintiff’s need for assistance, created by injuries for which the defendant is responsible, are properly the subject of an award of damages even if the need has been or will be satisfied gratuitously by a friend or relative
. These damages have now been restricted by statute in various Australian jurisdictions. In New South Wales these amount of such damages have been limited by the Motor Accidents Act 1988.

In Lynch v Lynch it was argued that damages should not be awarded for those gratuitous services because the provider was also the tortfeasor, because this would mean that the plaintiff was doubly compensated.

It was in this context that Mr Justice Clarke made reference to the role of insurance, stating (at 69,362) that:

“On the one hand there is a difficulty in accepting a principle pursuant to which A, to whom services are provided by her mother who is not the defendant, is awarded $x and B, whose services are provided by her mother who is the defendant, is awarded nothing. In both instances the plaintiffs are blameless and their needs are identical. On the other hand if recovery is permitted the defendant is, in theory, required to pay, in effect, twice - once for the cost of the services and once in the labour expended in performing the services.

The reality is, however, that the second alternative is only valid where the plaintiff recovers against an uninsured defendant. In the particular context of a compulsory insurance scheme, and when claims against an uninsured defendant who renders gratuitous services could be regarded as quite exceptional, the considerations of policy in favour of allowing the claim far outweigh those that tell in favour of rejecting it.”

Mr Justice Kirby’s comments in Johnson v Johnson (New South Wales Court of Appeal, unreported, 10 September 1991), another case before the New South Wales Court of Appeal, demonstrate how even non-compulsory insurance can provide a justification for the extension of legal principle.

The case involved an elderly couple, Spencer and Grace Johnson, who were pensioners living in the country town of Murwillumbah. The claim arose from an accident that befell Spencer’s brother Wally, who arrived for a visit and ascended an external timber staircase to a landing outside the front door of the Johnsons’ house. Wally turned to wave to the occupants of the car that had deposited him and either tripped on the doormat or lost his balance in turning and fell heavily against the wooden railing of the landing. The structure collapsed and he fell nearly five metres to the ground, sustaining injuries that rendered him a paraplegic.

In the course of his judgment, Mr Justice Kirby, made the following comments:

“Although it is not a field of compulsory insurance, there seems little doubt that the widespread and prudent acquisition of insurance against occupiers’ liability has also affected the development of the common law in that context. Without such widespread insurance, it is unlikely that the law would have developed to impose duties upon occupiers such as now exist, to pay positive attention to the necessities of accident prevention ...

It was revealed at the trial (and repeated in this court ...) that the appellant and her late husband had secured a policy of insurance to cover them against their liability as occupiers of the premises. As the appellant correctly argued, this fact is of itself irrelevant to the determination of her liability at law to the respondent. It is only if such liability is established by the law that the insurer is obliged to indemnify the appellant. The existence or absence of insurance is therefore irrelevant to the determination of that threshold issue. Nevertheless the existence of insurance in this case illustrates the way in which insurance of this kind is widespread, extending even to pensioner owners of a modest dwelling in the country. It helps to explain the social context in which the common law duties have been defined. Where occupiers are uninsured or have no assets, cases rarely come to trial and still less often to appeal. It is therefore in the nature of the cases in which are defined the duties of occupiers and what amounts to a breach, that such cases typically (although not invariably) involve insurers. Nevertheless, the court must never lose sight of the fact that insurance, as such, is legally irrelevant. And the principles laid down apply as much to occupiers who are uninsured as to those who have wisely procured insurance cover.”

It is important to note that other factors that may have influenced the readiness of the court to look to the occupier’s liability policy were the age and impecuniosity of the defendants. Given these factors it is perhaps surprising why nobody joined the Department for Social Security. Perhaps if their pension benefits had been higher the Johnsons would have been able to hire someone to repair their stairs in the first place.

The existence of insurance may even influence the approach of the courts to the construction of policy wordings. Although not a case involving liability insurance, in a recent decision of the High Court in Johnson v American Home Assurance Co (1998) 72 ALJR 610. Mr Justice Kirby, in dissent, again made reference to the significance of insurance.

In that case the plaintiff was swinging from a rope over a river when it broke and he fell onto the river bank. He severely injured his foot to the extent that his doctors recommended its amputation. The plaintiff appears to have decided to keep his foot.

The plaintiff had been insured under an Individual Injury/Sickness Insurance Policy. A dispute arose between the plaintiff and his insurer because the wording of the policy allowed for compensation for “permanent total loss of use of one limb”, defined as a foot at or above the ankle. The insurers claimed that the plaintiff was able to “use” his foot with the aide of orthotics. Despite this, the insurer conceded in the course of the special leave to appeal application that if the foot had been amputated and a prosthetic foot used, then it would have constituted a clear loss under the policy. In addition, the insurer accepted that “permanent total loss of use” does not necessitate severance of the limb. On the other hand the insured, claimed that the foot, taken in isolation, was so damaged that he had suffered “permanent total loss” of its use.

The majority found that the question of what is permanent total loss of use of the foot is to be decided by reference only to whether the person can perform functions for which the foot is usually used. Since the court found that on the facts the plaintiff could perform such functions with the assistance of an orthotic, the policy provided no cover.

However, Mr Justice Kirby J made the following significant remarks in dissent on the construction of insurance policies (at 613):

“An insurance policy is a species of commercial contract. It must be interpreted so as to give the words used their ordinary meaning. The primary duty of a court is to discern from the language, structure and apparent purpose of the document what it means. Subject to any special statutory rules governing the approach to interpretation and any interpretative rules lawfully contained in the policy itself, a court should give the words used their ordinary operation. But it should be an operation which takes into account the commercial and social purposes of an insurance policy. Wherever possible, an absurd or manifestly unjust result will be avoided upon the hypothesis that such would not have been intended by the parties.”

Although Justice Kirby has been at the forefront of acknowledging the influence of the existence of insurance on judicial opinion, he has also pointed out the limits of this approach in a recent decision of the High Court in Northern Sandblasting Pty Ltd v Harris (1997) 71 ALJR 1428.  In that case, the plaintiff’s family rented low-cost accommodation in the defendant. The plaintiff, who was a young girl, was electrocuted and suffered severe brain damage when she went to turn of an outside water tap. The outside water pipe had become electrified because of two faults in the house’s electrical wiring. The first fault was caused by the negligence of an electrician hired by the defendant to fix an electric stove. The electrician cut too much insulation off the active wire, exposing it to fouling from the earth wire, which caused electricity to be carried to the water pipes. The second fault was in the house’s electrical safety mechanism contained in the switch box, a fault that was would have been obvious to an expert if it had been inspected.

In the course of its judgment the court had to consider whether the electrician’s negligence imposed a non-delegable duty of care on the landlord.

In the course of his judgment finding that there was no common law duty of care, Kirby J commented (at 1476):

“This Court has no way of estimating the economic consequences of inventing a new category of ‘special’ duty. Nevertheless such consequences would clearly include the potential costs of imposing new duties of inspection; of withdrawing some low cost accommodation from the market; and of obtaining liability insurance to meet the relatively rare case that the insurance of a qualified contractor, engaged by the landlord, proved insufficient for the peculiar risk in a particular case.”

In the end the court found that the landlord breached a contractual duty of care to the tenants and their family, and the plaintiff recovered.

DISCLOSURE OF INSURANCE AND JOINDER OF INSURERS

Recent trends in the law have seen some courts ordering a defendant to disclose the existence of any liability insurance to the plaintiff. Obviously in some cases this information is vital for the plaintiff to determine whether their claim will ultimately be worthwhile. In certain other instances courts have ordered that a defendant’s liability insurers be joined to the main action itself in order to obtain a declaration that the insurer is liable to indemnify the defendant. 

Disclosure of the existence of insurance and joinder of the plaintiff’s insurer
Until five years ago, there was no way for a plaintiff to ascertain the existence of insurance until after the conclusion of the plaintiff's litigation. This was especially so in “collapse” cases, where a failed financial institution or persons who lost money through it, sought to recover against its former officers or professional advisers. 

Under the procedural rules in New South Wales for the conduct of the litigation process, the plaintiff and cross-claimant must submit a document containing the identity of any insurer they know or believe to be insuring the defendant or cross-defendant for the alleged liability
. The cross-defendant must submit a document containing the identity of any insurer by whom the are insured for the alleged liability
. For a short period from December 1995 to July 1997, defendants were also required to state the identity of their liability insurer in their case management document
.

Some recent cases have raised the possibility that a plaintiff may be entitled to ascertain the identity and existence of an insurer at common law.

J N Taylor Holdings Ltd v Bond (1993) 59 SASR 432 was a case before the Full Court of the Court of Appeal of South Australia. This was one of the cases that resulted from the spectacular corporate crashes in Australia at the end of the 1980s. The liquidators of J N Taylor Holdings sued its former directors, Alan Bond and his associates, alleging breaches of their duties as directors. Each director held a policy covering their liability as directors.

One of the defendants was bankrupt and the other two had fled overseas. In these circumstances, the liquidator of the plaintiff companies wrote to the insurer inquiring whether the insurer accepted liability to indemnify the directors. The insurer denied any liability. The liquidator then sought leave to join the insurer as an additional defendant to seek a declaration that the insurer was obliged to indemnify the directors.

At first instance the judge refused leave on the grounds that the question raised by the application for declaratory relief was at that point in time theoretical because no judgment had yet been obtained against the defendant directors. However on appeal the Court of Appeal granted the application based on three fundamental propositions: 


-
firstly, that a court has jurisdiction to grant a declaration about an insurer’s liability to an insured defendant, notwithstanding that there is no cause of action or legal right which the plaintiff asserts against the insurer, and there is not jurisdictional limit to the power of the Court to grant such declaratory relief;


-
secondly, that the declaration would bind the insured and the insurer in any subsequent proceedings between them, although there was no claim by one against the other in the proceedings at hand; and


-
thirdly, that the overriding principle in the exercise of the Court’s discretion is the need to avoid a multiplicity of proceedings.

Special leave to appeal to the High Court was sought but refused. However, neither of the above two propositions is settled in Australian law, as the following cases demonstrate. 

Just under a year later, J N Taylor Holdings  was applied by a single judge of the Supreme Court of South Australia in AMP Fire and General Insurance Co Ltd v Balfour (1993) 61 SASR 492. In that case the plaintiff was a jockey who fell during a horse race. He alleged that the fall was caused by the negligent riding of an apprentice. He also sued Balfour, a trainer to whom the apprentice was indentured, for vicarious liability. The plaintiff sought leave to join AMP because it was the public liability insurer of all trainers in South Australia. Although Balfour was entitled to indemnity, he claimed that the apprentice was not riding as his employee and denied that he was vicariously liable for any negligence. The apprentice did not enter an appearance in the proceedings.

A Master of the Supreme Court granted leave to join AMP, but AMP appealed on the grounds that the plaintiff had no cause of action against it, and the apprentice had not made any claim for indemnity against it. AMP also argued that its joinder would raise issues which may never be relevant. Mr Justice Matheson dismissed the appeal, citing the judgment of King CJ in J N Taylor Holdings. He drew attention to an affidavit of the plaintiff’s solicitor which disclosed that the apprentice would not have anywhere near sufficient funds to satisfy a judgment in the matter. He also noted that it was admitted by AMP that if a judgment was obtained against the apprentice, then the apprentice may wish to make a claim under the trainer’s policy. Matheson J held that the joinder of the insurer would not make the trial over lengthy or complicated, even though additional issues would need to be tried.

J N Taylor. Holdings has also been applied by the Supreme Court of Queensland, by Mr Justice Williams in Interchase Corporation Ltd (in liquidation) v Colliers Jardine (Qld) Pty Ltd (unreported 17 April 1997). In that case the liquidators of plaintiff company sued for losses arising out of the negligent valuation of the plaintiff’s shopping centre. The plaintiff then sought to join the defendant’s professional indemnity insurers who had conducted the defence on behalf of the defendants for a considerable period of time but had since denied liability.

It was held that factual issues which arose between the insurers and the defendant made it convenient to have those issues determined with the corresponding issues arising between the plaintiff and defendant. This decision is currently the subject of an appeal. 

The  point has also been considered by the Victorian Court of Appeal in C E Heath Casualty and General Insurance Ltd v Pyramid Building Society (in liquidation) (1997) 9 ANZ Insurance Cases 61-345, a litigation arising out of the collapse of a financial group including the Pyramid Building Society.  The liquidators first made inquiries about the auditors’ professional indemnity insurance and obtained copies of the policies. Then the liquidators commenced proceedings against the former auditors of the failed institutions. The liquidators made further inquiries about the extent of cover available to meet their claims. The insurers responded that the plaintiffs had no right to seek an interpretation of a contract to which it was not a party and in circumstances where the need to determine the applicability of the policy might never arise.

Once again the plaintiffs sought to join the insurers and obtain declarations that the insurers were bound to indemnify the defendants. In addition the plaintiffs sought a direction that the insurance issues be tried before the main action between Pyramid and the auditors.

At first instance, the plaintiffs’ application to have the insurance issues tried before the main action was dismissed, but the court granted leave to join the insurer. However, the Court of Appeal held that the present case could be distinguished from J N Taylor Holdings on the grounds that at the time the insurers had not denied liability, so there was no controversy to be determined, and for a number of other technical reasons. The court also drew attention to the additional factor that any joinder would effect the right of the insurer to conduct the defence on behalf of the defendant. Ormiston JA commented at 76,772:

“... I have felt disquiet that the plaintiff has been able, by those orders [at first instance], to require insured and insurer effectively to litigate a claim or claims on the relevant policies which they have chosen not to litigate for themselves, certainly before liability of the insured is established and which may for a number of reasons not require litigation. It is one thing to raise in complex litigation a claim upon an insurance policy where the insurer has already denied liability, as was the case in J N Taylor Holdings Ltd v Bond ... where there could be little doubt that the insurer was not participating by taking over the conduct of the defence, but it is quite another where it is accepted that the insurers have exercised their rights to take over the conduct of the defence of a long and complex claim and wish to continue to exercise those rights, as in the present proceedings. Here, short of admitting liability in terms which would satisfy the elaborate form of declaration sought by the plaintiff, the orders of the learned primary judge have rendered it likely that a conflict of interest between the insurer and the insured will make it impracticable for the insurer to continue to conduct the original defendant’s case and thus arguably impossible for their present advisers to continue to act for any party. Even if the latter consequence may not be unavoidable the insurers will have been required to raise defences or issues which might never have to be raised and which may well affect the orderly conduct of a defence to the plaintiffs claims.”

Four years after the judgment of the Full Court of the Court of Appeal in South Australia again had to address the question of the joinder of the defendant’s insurer in Beneficial Finance Corporation Ltd v Price Waterhouse (1997) 9 ANZ Insurance Cases 61-360. Only one member of the original court in J N Taylor Holdings was involved in these proceedings. The litigation involved a claim by Beneficial Finance Corporation for damages amounting to $1 billion resulting from the collapse of the State Bank of South Australia. The defendants were the Bank’s former auditors.

The defendant advised the plaintiff that its professional indemnity insurer had not denied liability and was treating the claim as falling within the policy. However, it did not reveal the identity of its insurer. The plaintiff claimed that it was entitled to discovery of documents which would reveal the identity of the insurer so that the insurer could be joined as a defendant on the basis of J N Taylor Holdings.. 

At first instance, the plaintiff succeeded in obtaining such orders. However, on appeal the defendant succeeded by majority. Mr Justice Perry (at 76,980) found that it was fundamental to the outcome that the insurer had not denied liability so that “any attempt to have access to the insurance documents must, in those circumstances, amount to nothing more than a fishing exercise designed to reveal whether those documents indicate a basis for seeking a declaration, the necessity or desirability of which cannot be demonstrated at this stage”. Mr Justice Lander, the other member of the majority, made the additional comment (at 76,995) that:

“... the appellant is a commercial entity, who would be at least as keen as the respondents to ensure that if this claim is successful the insurers are bound. It would not be appropriate to allow the respondents to intermeddle in the affairs of the appellant and its insurers absent a scintilla of evidence or even suspicion that there might or could be a dispute now or in the future. It could be unjust to the appellant by requiring it to be separately represented, and it could be unjust to both the appellant and its insurers by having the effect of interfering with the ability of the insurers to conduct the appellant’s defence.”

The majority distinguished J N Taylor Holdings for the same reasons given in Heath v Pyramid, namely that in N Taylor Holdings  the insurers had denied liability.

From the above cases, the current position in Australia can be summarised as follows
: 

•
firstly, superior courts have the power to join the defendant’s insurer and to grant at the suit of the plaintiff a declaration as to the liability of the insurer to the insured defendant; 

•
secondly, such a declaration will bind the insurer and the insured in any subsequent proceedings between them as to that issue; 

•
thirdly, whether the court would permit the insurer to be joined or ultimately make a declaration about indemnity depends upon the particular facts and circumstances, the most important of which are likely to be: 


-
most importantly, whether the insurer has denied liability to indemnify the insured; 


-
whether there are factual questions common to the issues between, on the one hand, the plaintiff and the defendant insured and, on the other hand, the insured and insurer; 


-
whether the joinder would be fair to the defendants, particularly if the lawyers for the existing defendant, being the insured, have taken their instructions from the insurer; and


-
other acts which go to the convenience and economy of the joinder in the facts and circumstances of the particular case. 

The joinder of insurers in such circumstances raises serious questions about the rights of insurers to conduct the defence on the insured’s behalf. The joinder of the insurer also interferes with the rights of the parties to the insurance contract to make their own arrangements for the application of policy proceeds. The potential for problems also exists if there are aggregate limits under the policies and a number of claims. If some plaintiffs succeed in having the insurer joined and others do not, and the successful plaintiffs obtain declarations to make the insurer liable, this may create an inequitable situation where the successful plaintiffs’ claims have priority over those of the unsuccessful plaintiffs.

Disclosure of the existence of a co-insurer by the insured to its insurer

In Lampson (Australia) Pty Ltd v Ahden Engineering (Australia) Pty Ltd (unreported QldSC, 28 May 1998) the Supreme Court of Queensland considered whether an insured had an obligation to disclose to its insurer the existence of a co-insurer.

Lampson owned a crane which was destroyed while on lease to Ahden, however Lampson’s insurer refused to indemnify Ahden. Lampson sued Ahden for indemnity under the terms of the lease, and Lampson also sued its broker for failing to obtain appropriate insurance. The broker, in turn, sued Lampson’s insurer alleging that it wrongly refused to indemnify Ahden. Lampson’s insurer argued that even if it was obliged to indemnify Ahden (which it denied), Ahden had an obligation to disclose the existence of any double insurance. 

It was argued that one ground for the obligation existed because the duty of utmost good faith extended into the post-contractual stage. The Court reached the conclusion that it did not. Instead the Court held that the ADR provisions of the Queensland Supreme Court Rules, requiring the parties to act reasonably and genuinely in mediation, and the disclosure provisions of the Rules, which give the Court wide powers to order a party to produce documents for inspection, required the disclosure of any relevant documents, including any documents revealing the existence of double insurance. It was also relevant that no disadvantage to Ahden had been demonstrated.

CONCLUSION

So what does all this mean?

Firstly, my comments have been deliberately limited to the Australian context, both legal and insurance.  In addition to the particular cases, statutes, rules and regulations to which I have referred, one’s experience with the jurisdiction that one knows best aids the conclusion that the specific matters to which I have referred are consistent with my views as to overall trends in the community and in community thinking.  Others will have to form similar views based on similar analysis in their own jurisdiction whether it be the United Kingdom, the United States of America or elsewhere.

So, for Australia, I draw the following conclusions:

Firstly, the courts are showing more and more interest in insurance.  Courts have always been interested in the ability of parties to pay judgments.  It is now established that for many reasons and in various jurisdictions in Australia, courts will permit parties in what seems to be a broadening range of circumstances to identify not just whether the defendant has, amongst its assets, the potential proceeds of liability insurance policies.  The courts go further and permit, in some circumstances, the plaintiff to be given information about the identity of the insurer, the limits of the policy coverage and possibly other relevant matters such as whether the insurer accepts liability under the policy.  Again, in some circumstances the Court will permit an insurer to be joined by the plaintiff in those proceedings.

Secondly, consistent with the general desire and policy of courts and government to limit the volume of litigation, to reduce the cost of the legal process and to speed up the determination process, alternative dispute resolution processes, particularly in mediation, are being increasingly supported.  Against that background, it is interesting to note that at least one superior court in Australia has seen that process as being so important as to form a sound basis for a plaintiff being given full particulars of the defendant’s insurance.  A possible future development which may be of particular interest to the London Market arises from comments made by one of our leading mediators and former Chief Justice of New South Wales, Sir Lawrence Street.  He has been critical of the extent to which mediations or other methods of ADR are frustrated because insurers take the view that they are unable to make substantial contribution decisions during the course of mediations due to the overall control of the purse by reinsurers.  Sir Lawrence has certainly asked the Insurance Industry for its comments as to how this problem can be solved.  In many instances, the problem is exacerbated because the mediators are told that the reinsurers are foreign companies and thus not within the jurisdiction.

Thirdly, this focus on insurance by the courts, whether actual insurance is identified or otherwise, is playing a significant role in the creation of principles of liability driven by the identity of the defendant or defendants who, often because of the availability of insurance, are best placed to pay the compensation damages whether the victim be an injured person or one who has suffered serious financial loss.  The existence of well-known compulsory schemes, usually created for a clear social purpose, has played the major role in this development.  But the development has gone well beyond those classes of insurance.

Fourthly, consistent with this trend, the more it becomes common knowledge, or at least judicial knowledge, that particular risks are either the subject of insurance coverage or being targeted in terms of new products or new developments by underwriters and brokers, the more likely it is that in given factual circumstances, liability will be fixed upon people who have the benefit of such policies.

However, it is not just insurance that drives new notions of liability or new heads of damage.  There are many other social factors at work at the same time.  It would not be balanced or correct to say that the role which insurance plays in enabling defendants to meet verdicts is what fixes them with the liability in the first place.  However, it is clear that the ever-widening availability of insurance and ever-larger limits of cover are playing a significant role in the thinking of the courts.

Thus, the question is posed “What is the chicken and what is the egg?”.  The more successful the Insurance Industry is in selling policies the more likely it is that areas of claim, types of liability and heads of damage will continue to grow.

Where does this all lead?  Will the growth of liability and heads of damage increase the number of claims to such a degree that insurance will become less available?  In a harder liability market, is it possible that insurers will actually withdraw from some of these classes of business?  In the meantime, will premium increases have such a dramatic impact on the cost of certain goods and services that there will be a consumer backlash against this trend from liability to social compensation?  Is this just happening in Australia.

I look forward to our discussion.

© Phillips Fox

This paper has been prepared by partner Michael Gill exclusively for the general information of the Liability Underwriters Group at Exeter College, University of Oxford. While it directs attention to , and comments on aspects of law, it is not intended to provide legal advice in the area. Professional advice should be sought prior to acting upon the information conveyed in this paper.
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