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INTRODUCTION





Although I have been asked today to cover the European Union and the Far East/Asia Pacific, it is not possible to talk about product liability without referring to the United States.





It is said that in the United States, the hidden cost of product litigation has added $3,000 to the cost of every pacemaker and $20 to the cost of every ladder.





We will see by comparing the US/European Japan and Australia Liability Laws that the differences are not great.  It is the size of the awards that are totally different.





SIZE OF AWARDS





The very large awards in the United States primarily relate to personal injury claims.  It is difficult to keep up to date with the largest awards in the United States because they are still spiralling.  One of the current largest verdicts in the United States relates to an injury caused by a Chevrobrazert rollover case in Alabama where General Motors were ordered to pay US$150 million made up of US$50 million compensatory damages and US$100 million punitive damages.  Many of the United States awards are reduced considerably on appeal but are still very, very significant indeed by comparison to the rest of the world.





In the non�personal injury area, the differences are not as significant but awards are still high in the US by comparison to Europe primarily because of punitive damages.  For example, there is the recent BMW case.  In that case the Court of 1st instance in Alabama awarded US$4 million damages against BMW when it was discovered that the BMW an American had purchased in 1990 as a brand new car had been re�sprayed to rectify damage done to the paint work in transit.  On appeal to the Supreme Court the award was significantly reduced when the Supreme Court set a guideline in respect of punitive damages and suggested a ratio of 10 to 1 as a rule of thumb i.e. punitive and damages may be limited to a maximum of ten times the amount deemed necessary to punish for instate conduct.





Outside of the United States in the product liability field, the huge awards seen in the United States simply do not exist.





Awards outside the US are compensatory not punitive and with few exceptions* the new product liability laws do not introduce punitive damages.  The highest award in Europe is still in the UK - it is the Eagle Star case - £3.4  million awarded to Christine Leung in March 1994 after a car crash in which she was paralysed from her shoulders down.





Outside the US the largest award was given in Australia in 1995 when the Australian Supreme Court awarded record damages of A$10 million (£5.06 million ) to Jon Blake a 36 year old actor once described as "the new Mel Gibson" for severe brain injury received in a car accident.





In Japan the highest award is a fatal injury and the overall award was less than £2 million.  Elsewhere in the Far East the awards are lower (see Appendix 8).





In Vietnam, there is a Consumer Claims Office set up by Ordinance on Citizens' Rights to Lodge Complaints and Denunciations passed 2 May 1991.  Of 106 complaints filed in 9 months in 1994 a total of 40,000 dollars was recovered for consumers.





Since the size of awards outside the US are compensatory rather than "Punitive" whilst the overall global trend, certainly in the industrial nations, is towards reforming product liability and very definitively a trend towards strict liability, this should be seen in my view as an opportunity for insurance companies to pick up new business worldwide as manufacturers become more respective to the need for insurance.  Provided insurers research properly the areas in which their manufacturers will be selling products, product liability insurance should be both a good product for the manufacturer and a good product for the insurer, and as well good news for the Consumer. 





In the Far East/Asia Pacific two leading countries in relation to introducing new Product Liability Laws are Australia and Japan.  Australian Lability Laws were made under the Trade Practices Act 1992.  The Japanese enacted its Product Liability Law (Law No.88) in June 1994 effective June 1995.  The Australians and Japanese both adopted the UK rather than the German approach to the Product Liability Directive in Europe.





The Koreans are still reviewing their product liability law and expect to have something in place by 2000.  I would expect them to follow the Japanese approach in following the EU approach.





China on 1 September 1993 also brought into effect a new Product Liability.





The Taiwanese introduced a new Consumer Protection Law which came into force 13 January 1994.  It introduces no fault liability for unsafe products and service.  A deemed maximum claims of NT$600,000 (just less than £14,000) on the issue fee 1% and punitive damages capped at 3 times the compensatory damages.





	GENERAL TRENDS OF PRODUCT LIABILITY


	IN EUROPE





	1 - INTRODUCTION





The European Union (originally known as the European Economic Community EEC and EC) currently consists of 15 Member States:-


	Austria


	Belgium


	Denmark


	Finland


	France


	Germany


	Greece


	Ireland


	Italy


	Luxembourg


	The Netherlands


	Portugal


	Spain


	Sweden


	United Kingdom





The Gross National Product of the combined Member States is estimated at US$7,280,975 million dollars and the overall population is currently estimated at 368.81 million people, more than the population of the United States and Japan combined with the largest purchasing power in the world.  There are now eleven official languages.





There are a number of countries who have applied to join the European Union and their applications are still outstanding, these are:-





	Turkey


	Cyprus


	Malta


	Hungary


	Poland


	Estonia


	Latvia


	Lithuania


	Slovia


	Romania


	Bulgaria





The cornerstone of the European Union is the Treaty of Rome which was adopted some 38 years ago.  Its fundamental objective was stated to be the removal of barriers within Member States to allow free movement of goods, persons, services and capital within the Community.  In order to achieve this, the European Commission at the direction of the Council of Ministers prepared Directives and Regulations for implementation in each Member State.





Under the Treaty of Rome, there was a requirement that Directives and Regulations could only come into force on the unanimous decision of all Member States.  However, on 1 July 1987, the new Single European Act ("SEA") came into operation and provided for the first time that measures could be brought in by virtue of majority voting.





The Treaty was amended by the SEA to incorporate Article 100A into the Treaty and that Article has been used by the Commission to bring into play many Directives and Regulations which relate to product liability (see below).  It was created as one of the measures to establish the internal market and to eliminate barriers to trade within the Community.





The Maastricht Treaty which was ratified in 1993 incorporates a new Title on Consumer Protection, it gives a status for consumers' rights unprecedented in National legislation.





When countries join the European Union, they are required to bring legislation, including that relating to Product Liability, into line with Europe and are given a certain period in which to do so.





The three new entrants to the Community who joined on the 1st of January 1995 were Austria, Finland and Sweden, they would have been given time to bring their product liability laws into line had they need to but, these new entrants were in many cases ahead of the EU in implementing product liability legislation.  For example, Sweden implemented a Product Safety Directive as far back as 1988.  Scandinavian countries are rather advanced in terms of product liability, legislation and safety generally.





The European Commission have funds allocated to allow experts to visit some of the countries who have applied to join the Union to advise on implementing product safety.  For example, in this month (May 1996) experts have been sent to Poland to advise on product safety.





Government Duties





Article 30 prohibits each member state from imposing obstacles to trade, but each Member State also has a duty under Article 36 to protect the consumer.  This is a balancing act and the Member States have on a number of occasions prohibited importation of goods on the basis of their duty to protect the public.  For example case 124/81 Commission v. UK in which the UK control over the restrictions on the importation of milk was challenged.  The UK refused to allow free import pending introduction of agreed community measures, to maintain its own system of control.  The United Kingdom argued consumer protect made these restrictions necessary.  France criticised the UK for failure to accept that procedures carried out in other member states to check the safety of UHT milk were adequate.  The European Court found in favour of the French, implying that the safety argument was being used as an excuse to protect the market.





In the current British Beef ban case, the arguments are reversed.  The British Government are challenging certain Member States (the most recent being Italy) for banning British Beef on the grounds that other Member States should accept the British check on safety of beef is adequate.





	2 - DISCUSSION ON PRODUCT SAFETY DIRECTIVE


	(PSD), 85/374/EEC





There is a general trend within the European Union towards strict liability.  The Union have created legislation covering the whole of Europe in an attempt to unify product liability within Europe as part of the overall aim towards a single market.





There are hundreds of Regulations or Directives which relate to specific products, but the most important Directives are:-





1	The Product Liability Directive 85/374/EEC





2	The General Safety Directive 92/59/EEC





THE PRODUCT LIABILITY DIRECTIVE





In terms of perception, this is the most important directive relating to products.  Many countries outside Europe have been influenced by it for example Australia, Brazil and Japan.  In practice however, it is not of particular importance to consumers within individual member states.  This is illustrated by the fact that we still have only three cases through the whole of Europe arising under the Directive.





HISTORY





It is necessary to say a few words about the origins of the Product Liability Directive for the understanding of why it has still not been implemented throughout Europe (France have still not implemented) despite a deadline having been set of the end of June 1988. 





1970 The Council of Europe appointed a Steering Committee to propose means of harmonising Product Liability Laws of Member States.  The Committee reported a trend towards strict liability products but found throughout Europe there was a lack of statutory rules governing product liability.  Out of that Committee came the Strasbourg Convention on product liability which provides for strict liability in personal injury cases.  That convention was open for signature in 1977.  United Kingdom are not signatories and do not propose to become signatories but countries who are signatories include Luxembourg, France and Belgium. 





The Product Liability Directive arose out of the same desire within the EU countries to harmonise similar rules.  The fact is that certain countries wished to implement absolute strict liabilities for products regardless of the effect on development of new products (e.g. Luxembourg) whilst other countries (e.g. Germany) did not.  Because the countries could not agree over three fundamental points, three options were introduced into the Directive which reflect the persistent differing views within countries which could not be resolved even after nine years of discussions leading up to the Directive itself.  These options of course mean that full harmonisation single market liability within the community is an impossibility.





The Directive is not long.  It is 21 articles.  It provides a strict liability in respect of damages (including personal injury and property) caused by defective products subject to the options.





The three options provided are:-





1.	To allow financial limits (not less than 70 million European currency units (ECU's (approximately 57 million pounds sterling)) (See Article 16);





2.	To allow for development risks defences (See Article 7);





3.	To exclude primary agricultural products (See Article 15).





The Directive does not change the burden of providing causation which is important because the majority of cases which fail relating to products fail because of lack of proof on causation.





In addition Product Liability leaves it to individual member states how to assess damages.  Where strict liability applies some countries e.g. Germany, Greece and Portugal, exclude awards in respect of pain and suffering, although other countries (for example United Kingdom and Ireland) do not.  This is again for historical reasons.  Germany have had extensive experience of strict liability in the past, whilst United Kingdom have not.  German experience of strict liability indicates that where you have strict liability there should be limited compensation.





Within Europe pain and suffering awards vary hugely with Ireland giving the highest awards often many times higher than Denmark, Portugal and Greece (see an example at Appendix 10).





Please see at Appendix 2 a table showing the current status and options adopted by various countries throughout Europe.  It is only France that has not implemented the Directive at the present time.





UNITED KINGDOM





In the United Kingdom we have exercised the option to exclude primary agricultural products from the Directive.  Primary agricultural products are defined by Article 2 as products of soil, stock farming and fisheries, excluding products which have undergone "initial processing".  The Meat and Live Stock Commission publish the fact that most British meat or chilled beef has not undergone any initial processing (salted or dried beef is seen as processed) so that in the event of someone developing "MAD COW" disease (B.S.E., Bovine Spongiform Encephalopathy disease) from eating fresh beef, liability would not be governed by this Directive.  (It will be covered by the General Safety Directive).  (See below).  If however, the same disease was developed from eating gelatine, salt or dried beef or products linked to beef after processing, it would be covered by the Directive.  





It is well known that there is currently a ban on British Beef sales throughout the world and that it is claimed that a handful of people have in fact developed Mad Cow disease (B.S.E.)  It will be interesting to see how these cases proceed through the Courts.  One of the first reported cases is of a 44 year old mother of 3 who died of CJD, Creutzfeldt - Jakob disease, the human form of BSE or 'Mad Cow' disease.  Her daughter is currently applying for Legal Aid to fund the action (see the report at Appendix 3).  Causation, not liability, will be the key issue.  





Under the Product Liability Directive the Commission had a duty to provide a report five years after implementation of the Directive.  This was put off for a number of years but was published last year.  The findings of the Commission are not particularly startling.  They conclude that it is too soon for an overall assessment of the Directive to be made and have not recommended any changes to the Product Liability Directive itself.  





A	RECENT CIVIL COURT CASES (JUDGMENTS), PENDING CASES, IN UK AND EU COUNTRIES (if any)





	There are still only three reported cases brought under National legislation implementing the Product Liability Directive 85/374/EEC.  Two are in Germany and the third in Italy.





	The first reported case is (882) LG Lubbeck, Decision on 3rd September 1991 (40197/91).  This was a case brought in Lubbeck involving a claim for damage to an apartment caused by burning advent candles.  The claimant and owner of the department succeeded against the retailer because he was unable to identify the producer of the candle.  He was awarded compensation for damage and cleaning expenses and also costs for compensation for unavailability of his apartment for 4 months.  The total award was DM 12,560.91 after a deduction of DM 1125.00, Ecu 500 provided for under Article 9 of the Directive.  (It may be worth noting here than an English Court would have applied the Ecu 500 figure as a threshold rather than deductible and so that claimant would have been awarded the extra DM 1125.00).  





	The second German case was (542) OLG Hamm, 14 September 1992 (32 V 274/91) before a Court at Hamm in which a manufacturer of wood protecting paint was found liable for damage to the wood painted when the colour did not correspond to the statement made in the labelling.  A substantial part of the claim was for the cost of dismantling the car port in which the paint that was used was rejected and the claimant was found 50% contributory negligence for failing to test whether the paint would give the desired colour.  The result was that although the claimant won no payment was made because the total damages were assessed at less than the DM 1,125.00 deductible applied by German Courts.  (You may be interested to know that if this action had been bought in England, the most likely scenario would have been a complaint to trading standards officers who would have brought a prosecution under Part 3 of the Consumer Protection Act for misdescription of the product.  The claimant would have encouraged this in order to avoid having to actually litigate himself and a likely civil settlement would have been reached without the need for civil litigation, because once there is a criminal finding there is no prospect of defending liability in any event).





	Italian mountain bike case Tentori Unbertovditt Rossin SNC Judgment of 20th July 1993.  The above two mentioned German cases both involved damage to property, so that the only reported Judgment concerning personal injury is the case in Italy where the manufacturer of mountain bikes was held liable by a Court at Monza, Italy for injury caused to a cyclist when his bicycle frame suddenly collapsed causing the rider to fall to the ground.  The bicycle was in fact two years old before the incident occurred.  It held that part of the frame was made of too low grade steel with a wall thickness that was too thin.  Damages were awarded for personal injury including temporary disability of 28 days and permanent disability of 3%.





	In the United Kingdom, however, there are still no reported Judgments under the Consumer Protection Act Part I, which is the national legislation implementing the Product Liability Directive.  Whilst there has still been no Judgment arising from the Directive, there have been a number of cases where the Consumer Protection Act, Part I has been pleaded and in particular strict liability.


	


	Perhaps the most famous case in which strict liability under the Consumer Protection Act was pleaded is the Youngs Fruit Yoghurt case.   This case involved the sale of Hazelnut Puree to be used in Hazelnut Yoghurt, which caused Britain's biggest botulism food poisoning outbreak.  One woman died after suffering slurred speech, blurred vision, paralysis and a further 27 people were affected.   Civil action was started but did not proceed after Youngs Group pleaded guilty to a criminal offence and were fined £3,000.   The prosecution was brought under Section 8 of the Foods Safety Act 1990.   There are two reasons why the civil actions did not proceed:  firstly, Youngs Fruit had pleaded guilty to selling un-safe food so that liability could not seriously be disputed in the civil action and secondly the company was heavily in debt.  Both these factors accelerated settlement of the claims.





	The fact that there are still no Judgments under the Consumer Protection  Act Part I in the United Kingdom, even eight years after the Act has been  brought into force, is of no particular surprise to Davies Arnold Cooper.   Indeed we predicted that this would be the case.





	Whilst there have been no Civil Judgments in the United Kingdom there have been many prosecutions under the Consumer Protection Act, Part 2 and under Section 8 of the Food Safety Act 1990.





	At Appendix 4 there are several examples of prosecutions brought in the Criminal Courts.  It should be recalled that for a criminal prosecution to be brought it is only necessary to sell an un-safe product.  That product does not have to cause a personal injury.  Once found guilty of selling an un-safe product, the Defendant in a civil action would be bound to settle the case, having virtually no possibility of defending liability.  It is for this reason that product liability insurance policies have been specifically amended to cover legal defence cover of criminal prosecutions under Part 2 of the Consumer Protection Act (see Appendix 5 for an example of a specific wording).


�
	3 - DISCUSSION ON GENERAL SAFETY DIRECTIVE


	(GSD), 92/59/EEC





The General Safety Directive 92/59/EEC ("GSD") is designed as a kind of safety net intended to provide a level of safety where there are no specific rules.





The GSD was originally intended to be implemented by 1991, but the Directive was delayed and when it was finally adopted made the deadline for implementation in Member States by 29 June 1994.  Bearing in mind that the French have still not implemented the Product Liability Directive, you may be interested to know that France were one of the first to implement the General Safety Directive.  They implemented on 18 January 1992.





The British implemented in October 1994.  The implemented legislation being the General Product Safety Regulations 1994.





The British implemented legislation is drafted in a very similar mode to the Product Liability Directive and product defined as safe by reference to:-





	"the state of art, the state of scientific and technical knowledge including practical feasibility in a good business practice in respect of safety and health in the product sector concerned (see article 5(2))."





In determining whether or not a product is "safe" the following factors are taken into account:-





1.	The characteristics of the product, such as its composition, packaging and instructions for assembly and maintenance;





2.	The effect on other products, where it is reasonably foreseeable that the product will be used on other products;





3.	The presentation of the product, the labelling, any instructions for its use and disposal and any other indication or information provided by the producer; and





4.	The categories of consumers at serious risk when using the product, in particular children.





It has not yet been implemented or at least the Commission have not been advised that it has been implemented in Greece, Germany, Ireland or Luxembourg.  According to a recent addition of Cologne Re's magazine on product liability, published only in German, a draft Bill has been prepared, but this Directive is very controversial in Germany (see below).





The Directive consists of 19 Articles and deals with General Safety requirements.





The Producer must provide consumers with relevant information to allow them to assess risk, which will invariably increase the number of warning labels on products.  They must also monitor the safety of their products on the market, which makes it prudent for producers to develop sophisticated complaints procedures for their customers.





The Directive also creates the obligations and power of the Member States including the duty of the States to notify and exchange information with the Commission.  Article 9 gives power to the Commission to intervene where two Member States take different approaches to deal with a serious and immediate risk from a single product type (e.g. one might require warning labels and another immediate withdrawal from the market).  The Commission, by virtue of Article 9, are entitled to require Member States to take temporary measures to come into line with other Member States.  The Germans did not like the idea that the Commission could under any circumstances take away their right to assess and deal with risk arising from a product as they think fit regardless of the position in other Member States.  (The British Government take the same line in relation to British beef.)





So the Germans challenged the legality of Article 9 of the GSD.  The action was brought on 14 September 1992 and went before the European Court.  Germany claimed that Article 100A EEC Treaty (see Appendix 8) does not in itself constitute a satisfactory legal basis on which to introduce and implement Article 9 and that therefore, Article 9 should be declared invalid.  The application was dismissed by the European Court in August 1994, but the Germans have still not implemented the Directive (see above).





When Member States do not implement Directives by the date specified in the Directive, they can expose themselves to claims by citizens who suffer as a result (see joined cases C-6/70 and C-9/70 Francovich & Ors v. Italian Republic, judgment of November 19, 1991).  In addition, the Commission have the right to bring "infraction" proceedings.  In the first instance the Commission writes to the Government of the Member State requiring explanation.  The Government must reply within two months.  If the matter is not resolved between the Commission and Member State, ultimately it can be referred to the European Court of Justice (ECJ) in Luxembourg.





OUTSIDE EUROPE





The Product Liability Directive implemented in different European countries did not lead to an increase in the number of cases.  The same applies in Australia.  Outside of the United States, New South Wales in Australia has the highest number of cases filed but this is more to do with the consumer awareness and access to justice than liability laws.  The first case in Australia following the 1992 reforms concerned a defective cork screw, the claim was small.





In Japan the first claim was also small, $10,000 for a cut caused by paper.





Nevertheless, in Japan and in Australia many manufacturers have purchased product liability insurance.  The numbers in future purchasing product liability insurance is likely to increase as both consumer and manufacturer awareness is increased.  For countries exporting abroad certainly to Europe distributors will insist on manufacturers having insurance as under the new Product Liability Laws the supplier can be sued as well as the manufacturer.





The new laws introduced and to be introduced in Taiwan, China, Vietnam and Korea concerning Product Liability Laws will increase demand for insurance for the same reasons.  Certainly China and Vietnam have a strong natural aversion to risk but if it is to sell its products abroad insurance will be necessary.





US Plaintiff Attornies, claim that the high awards in the US make manufacturers more careful, but in the rest of the world certainly Europe and Japan manufacturers are taking pre�emptive measures to introduce product integrity and introduce preventative measures although the awards outside the US remain very much smaller.





CONCLUSION





Countries in the Far East and Australia, with the exception of Taiwan, are so far following the European trend towards strict liability but without punitive damages.  Even in the case of Taiwan, the amount of punitive damages are limited.  Insurers may think that they need not concern themselves with punitive damages as they will simply exclude cover for such damages.  However, the prospect of obtaining punitive damages makes litigation more attractive and results in an overall increase in the number and size of awards.





When we looked at the large American case we found that there was a £100 million punitive damages awarded but also £50 million compensatory well in excess and above the compensatory awards given in the rest of the world.





The Far East has the fastest growing GNP and the market for insurance is huge.  I believe that insurers should be looking at insuring manufacturers from those countries selling products to Europe and insuring European manufacturers selling products to the Far East.





As far as product liability is concerned, there will be an increasing trend towards strict liability.  Causation will remain an important issue and awards will continue to rise at varying degrees across the world.  This will be more to do with the cost of litigation i.e. whether legal aid is available or continency fees, access to private nursing care, availability of social security and level of award.


     *Taiwan, for the first time in its history introduces treble punitive damages so that adding the base of actual damages the maximum compensation may be 4 times the actual injury.
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