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Post Disaster Management
“The death and devastation of human disaster represents the worst of human fears”

INTRODUCTION 

Both the authors lecture on disaster management on the University of Hertfordshire MSC Degree in Civil Emergency Management.  Legal liability for death and injury following major disasters has become increasingly important to underwriters who very often end up paying for them.  It has also become so to the emergency services and emergency planners who have to prepare and respond to such situations.  The law sits uncomfortably in this area - being expected to provide both accountability and compensation and to maintain a sense of fair play and justice in what is always an emotionally highly charged environment.

Not all disasters are the result of human activity.  There is a marked difference in society’s tolerance of natural disasters (where no human blame can be attached) and man-made disasters where, normally within two hours of the first news bulletins, the media is exploring who will be held to blame.  Even with natural disasters, there are usually issues such as whether the appropriate authority gave proper warnings or responded with a proper co-ordinated rescue plan as can be seen from the criticisms recently made over the British Government’s handling of the volcanic eruption threat to the island of Montserrat.

In all such cases, the demand for compensation is dependent upon the requirement for blame or fault and this blends with feelings of anger, a need for retribution and accountability into a cocktail which can place enormous burdens on the civil justice system of any society.

In this paper, we have set out to explore the problem facing the Courts and Insurers in the handling of non-physical injuries including what is now called PTSD, and grief and trauma induced psychiatric disorder.  Such injuries are not as easy to understand as “pure” physical injury because their causation and resulting injury may not even become apparent until well after the disaster relief operation is completed.

LIABILITY FOR PSYCHIATRIC INJURY
Diagnostic criteria
There are two recognised manuals used by clinicians in the diagnosis of mental disorders:   The American Diagnostic and Statistical Manual of Mental Disorders, 4th Edition (DSM -  IV) and  the  International Classification of Diseases and Related Health Problems Tenth Revision, Volume 1, 1993 World Health Organisation (ICD - 10).
Probably the best known psychiatric illness is Post Traumatic Stress Disorder “PTSD” which is the only anxiety disorder based on reality.  This is because, whilst anxiety is an irrational fear, PTSD has an identifiable source in that it can be traced back to the incident which gave rise to the illness.

In order to fulfil the diagnostic criteria, it is necessary, amongst other things, that the person concerned has been exposed to a traumatic event, in which they experienced, witnessed, or were confronted with actual or threatened death or serious injury, or a threat to the physical integrity of self or others and that the person’s response involved intense fear, helplessness or horror (in children this may be expressed instead by disorganised or agitated behaviour).  Characteristic symptoms include recurrent and intrusive recollections of the event, recurrent distressing dreams of the event, acting or feeling as if the traumatic event were recurring (including hallucinations and dis-associative flashback episodes), persistent avoidance of stimuli associated with the trauma and numbing of general responsiveness and persistent symptoms of increased arousal.  The symptoms must last for more than one month and the disturbance will cause clinically significant distress or impairment in important areas of functioning.   

It is frequently suggested that PTSD (and, for that matter, other psychiatric injury) can easily be faked.  The better view seems to be that, although psychiatric illness can be faked,  if the clinician dealing with the patient knows what he is doing, it is no more likely that he can be hoodwinked than can a doctor treating a patient complaining of back pains.  Genuine suffers of PTSD tend to want to get back to normal as soon as possible and often, they don’t want to claim compensation, they simply want to be left alone.

PTSD is a complicated psychiatric injury which is serious and should not be belittled.  Anyone can become a victim regardless of sex, age, education or culture.  It is not a prerequisite to have a pre-existing psychopathology.

Apparently,  the longer it takes to get treatment, the longer it takes to cure.   It may be that somebody is off work for a considerable length of time, if not indefinitely, and the sufferer may never be able to go back to his original work or to conduct any work with any pressure or overload.   PTSD permeates both the sufferer’s work and home life.  A sufferer can therefore become dangerous since his cognitive aspects may be severely impaired such that he cannot make good decisions on account of being  over-sensitive and his judgement may be impaired.   Uncontrollable anger (which is another symptom) also creates some problems, and to compensate, the victim often demonstrates over-controlled behaviour to avoid confrontation.  Victims also withdraw from family, friends and work.

As pointed out in “Recovering Damages For Psychiatric Injury” by Michael Napier and Kay Wheat (Blackstone, 1995), although PTSD is the most commonly known psychiatric illness following trauma, it is not the only one.   For example, in Alcock v Chief Constable of the South Yorkshire Police  (1992) 1 AC 310 Dr. Morgan O’Connell described Pathological Grief Disorder (“PGD”) as “grief of greater intensity and duration than normal grief, it is more likely to occur where death is sudden, unexpected and brutal in nature”  (See Calascione v Dixon, below, which deals with both PTSD and PGD). Trauma can also give rise to psychological disorders such as severe anxiety disorders and phobias.

The principles of recovery for psychiatric injury

The courts in England have been traditionally wary of opening up wider avenues of recovery for psychiatric injury -  possibly because of the fear of many claims suddenly being made, (the “floodgates” argument)  or perhaps because of the commonly held belief that psychiatric injury is easier to fake than physical injury, or because of a failure to appreciate that psychiatric illness can be as debilitating, if not more so, than physical injury.

Historically, claims for psychiatric damage have been referred to as claims for “nervous shock”.  It is more common now to describe them as claims for psychiatric injury.  A claim for psychiatric injury with or without physical injury may be brought in contract or in tort but the focus of this paper is on the tort of negligence.

It is necessary to distinguish between “primary” and “secondary” victims claiming for psychiatric injury in tort because the law treats them differently.  A “primary” victim is one who sustains psychiatric injury as a result of a negligent act by which he is directly affected himself e.g.  where PTSD is sustained as a result of being run down by a car.   This will therefore be part of a personal injury claim in a relatively straightforward manner.   A “secondary” victim is one who sustains psychiatric injury as a result of something that happens to another person.   There are extra legal hoops for a secondary victim to jump through in order to recover, probably because of the Courts’ fear of liability “in an indeterminate amount for an indeterminate time to an indeterminate class” per Cardozo C.J: Ultramares Corporation v Touche 174 N.E.441, 444 (1931).

The current law on psychiatric injury was reviewed by the Law Commission in its Consultation Paper No 137 (1995) on Liability for Psychiatric Illness:
1.
The plaintiff must suffer a recognised psychiatric illness  e.g.

· Pathological Grief Disorder (PGD) and Post Traumatic Stress disorder (PTSD).  Mental distress alone will not suffice. Hicks v Chief Constable of the South Yorkshire Police (1992) 2 All. ER 65 (a claim for damages arising out of the Hillsborough disaster)

· the psychiatric illness must be shock induced where the plaintiff is a secondary victim:  Sion v Hampstead Health Authority unreported, 27th May 1994

2
It must have been reasonably foreseeable that the plaintiff might suffer a psychiatric 
illness as a result of the defendant’s negligence.
· foreseeability equals forseeability of damage caused by mental trauma:  see Page v Smith  (1995) 2 WLR 644

· plaintiff is assumed to be a person of reasonable fortitude (although the thin skull rules still apply)

3.
The plaintiff can recover if the foreseeable psychiatric illness arose from a reasonable 
fear of immediate physical injury to himself or herself.

· Plaintiff can recover where the psychiatric illness arises from his reasonable fear of immediate physical injury to himself : Dulieu v White  (1901) 2 KB 669

4.
Where the defendant has negligently injured or imperilled 
someone other than the 
plaintiff (but probably excluding the defendant himself) and the plaintiff, as a result, 
has foreseeably suffered a shock-induced psychiatric illness, the plaintiff can recover if 
he can establish the requisite degree of proximity in terms of :

a)
the class of persons whose claim should be recognised;

· close ties of love or affection; rescuers;  belief because of negligence of defendant they have involuntarily caused death/injury to another;  bystanders in exceptional cases

b)
closeness of the plaintiff to the accident in time and space
· includes the “immediate aftermath” - extending to the hospital where the plaintiff sees injured relatives but not the sight of bodies in temporary mortuaries some eight hours after the accident (Alcock v Chief Constable of the South Yorkshire Police (1992) 1 AC 310

c)
the means by which the shock is caused.

· the shock must come through sight or hearing of the event or its immediate aftermath, not by being told by a third party : McLoughlin v O’Brian and Others (1983) 1 AC 410 (HL) and  Alcock

· Live television broadcasts cannot be equated with being 
within sight or hearing of the aftermath (on the facts: 
Alcock) (obviously recorded broadcasts do not fall within the requirements of time and space).

5.
Where the defendant has negligently damaged or imperilled property belonging to the 
plaintiff or a third party, and the plaintiff, as a result, has foreseeably suffered a 
psychiatric illness, it would appear that, in certain circumstances, the plaintiff can 
recover for that illness but the necessary criteria for recovery are unclear.

Claims for damages in respect of shock arising by damage to property could in principle succeed : Attia v British Gas PLC(1988) QB 304

6.
It is unclear whether there can be liability for the negligent communication of news to 
the plaintiff which has foreseeably caused him to suffer a psychiatric illness
There is no English authority as to whether there is a duty to communicate bad news (which is true) sensitively but if a false statement is made intentionally which causes psychiatric injury there is a liability :  Wilkinson v Downton (1897) 2 QB 57 and now see Powell v Boldaz (CA) unreported 1 July 1997

7.
There are miscellaneous instances where a primary victim probably can recover for a 
psychiatric illness foreseeably caused by the defendant’s negligence.

e.g Walker v Northumberland CC (1995) 1 All ER 737 (relating to damage caused by stress at work).

Accordingly, if a plaintiff is a secondary victim he must be

(a) 
in one of the four recognised categories:-

(i)
have a tie of love or affection to the primary victim


(ii)
be a rescuer


(iii)
have a belief that because of D’s negligence P has involuntarily 


caused death/injury to another; and


(iv)
be a bystander (in exceptional circumstances only)

(b) 
be close in time and space (including aftermath)

(c)
have perceived events through his own unaided senses:
(d)
have suffered a psychiatric injury which is shock-induced.

The Case Law
In 1888, a pregnant woman sustained a miscarriage after a buggy in which she was travelling was allowed to cross a railway line in the path of an approaching train.  The Privy Council held that “damages arising from mere sudden terror unaccompanied by any actual physical injury, but occasioning a nervous or mental shock, cannot ....... be considered a consequence which, in the ordinary course of things, would flow from the negligence of the gatekeepers .....”   (Victorian Railway Commissioners v  Coultas [1888] 13 App. Cas. 222, 225.)  This decision has long since been disapproved: see Page v Smith (HL) (1995) WLR 644, 669.

This view, indeed, had already been altered by 1901 when recovery for nervous shock  was first recognised in Dulieu v White.  A pregnant women recovered for illness sustained by her as a result of the defendant’s negligence in driving a horse and cart into the pub in which she worked.  Because she was in fear of injury to herself, she was a primary victim.

At this stage in the development of the law, a physical injury had to have been sustained.  The principle was extended to secondary victims in Hambrook v Stokes Bros (1925) 1 KB 141 where the defendant allowed his unattended van to run down a hill, during the course of which it was seen by the plaintiff who feared that her children would have been struck by it further down the hill.   When she heard that a child of similar description had been injured, she suffered nervous shock from which she ultimately died.  As the shock was sustained by what she saw (i.e. through her own unaided senses - the runaway lorry, she could recover, even though the shock was occasioned by fear for her children’s safety rather than her own (thus, a secondary victim).

In McLoughlin recovery was extended to a situation where the plaintiff did not see the accident itself but came upon the “immediate aftermath” of the accident which was what caused the psychiatric injury.  In that case, the plaintiff recovered damages after being told of the accident whereupon she went to the hospital and saw her injured family in a state similar to the condition they would have been in at the scene of the accident itself and also learned of the death of her daughter.

 Further consideration was given to the requirements by the House of Lords in Alcock  where it was held that the shock must be caused by perception of the accident or its immediate aftermath; that transmission by live television broadcast was not recoverable and that the immediate aftermath did not include viewing bodies in a mortuary eight or nine hours later:  Alcock made it clear that there is no defined category of persons who would be deemed to have a close tie of love and affection with the victim.    The Alcock  claims failed.

Up to this point, therefore, it has been established that both primary and secondary victims can recover for psychiatric injury where physical injury, at least, is foreseeable,  but that where the plaintiff is a secondary victim,he is subject to additional controls limiting recovery.

Accordingly, if a plaintiff is a pure primary victim, he will have no further hurdles to jump.  If he is a secondary victim (i.e. he sustained injury as a result of witnessing shocking events in which his loved ones were involved), he can recover provided he has a tie of love or affection to the primary victim and that he was close in time and space (including the aftermath) to the accident;  and  that he perceived the events through his own unaided senses.  In addition, his recognised psychiatric injury must have been shock induced.

If he was a bystander (i.e. someone who witnessed a shocking event but who does not have the required relationship with the victim), it follows that he will be unable to recover under the principles set out in McLoughlin.    Lord Ackner in Alcock saw no reason in principle why such a person could not recover if  “a reasonably strong-nerved person would have been so shocked”, but in McFarlane v E.E. Caledonia Ltd (1994) 2 All ER 1 (non-rescuer witness of the Piper Alpha disaster) the Court of Appeal held that such a person could not recover in the absence of nearness in time and space and a close relationship of love and affection between plaintiff and victim.  Another claim brought following Piper Alpha confirmed that such non-rescuer witnesses were not amongst those owed a duty of care.  The Court of Appeal considered both these decisions in McFarlane v Wilkinson and Another, Hegarty v E.E. Caledonia Ltd, The Times, 13th February 1997 in an action for professional negligence against lawyers in McFarlane and in an appeal against the first instance decision in Hegarty.  

Rescuers - can they recover?

There is a commonly held perception that those who choose to work in the rescue professions are either possessed of extraordinary mental hardiness (sometimes referred to as “phlegm”) or that they should be.

Apparently,  people who go into the rescue professions do so because the stress of the job is part of the attraction; because  saving lives and the drama associated therewith is exciting;  and because it is good to be part of a team.  Having said that, the job may be satisfying, but when someone dies, it is commonly seen as a failure.

It is naive to  expect people to work around body parts, the dead, or the dying without impact.  Everyone has vulnerabilities and no-one knows what they are, or will be, until they are tested.   Rescuers also have to deal with the difficulties of shift work; organisational stress (which is high in uniformed jobs), and expectations that they are able to play God; and they are then expected to walk away untouched.

It has been suggested that those who have worked in one disaster should be better equipped to deal with a second. This is not necessarily the case.  Having had experience of one major disaster does not invariably mean that it will be easy to deal with a second or subsequent disaster.  Experience of handling an earlier disaster is a double-edged sword :  it may help in the sense that it provides experience, or it may instill in the rescuer the fear that he will never again get away with being able to handle such a situation.   Both the nature and severity of the accident and the number of previous accidents experienced can affect the response.  Even though rescue crews will have had training which might inoculate them to what they may have to deal with, the training will not make them invulnerable.

In addition, many rescuers suffer from the perception that they have to be “gung-ho” and they may therefore have a problem in owning up to sustaining distress.  By the time they do admit that they are suffering, it can be too late to help them which may explain why there is such a high risk of early retirement and premature death amongst the rescue services.

It also should not be forgotten that, whilst members of the public have the choice to walk away from a disaster, paid rescuers do not.

Rescuers may be either primary or secondary victims:  there is no clear authority.  Historically, English Courts have taken the view that rescuers are entitled to compensation for physical injury on the grounds that injury caused to rescuers is foreseeable :  “Danger invites rescue.  The cry of distress is the summons to relieve .........  the wrong that imperils life is a wrong to the imperilled victim:  it is a wrong also to his rescuer” - Wagner v International Railway Co (1931) 133 NE 437 per Cardozo C.J.
There is no difference between recovery for physical and psychiatric injury:  Ogwo v Taylor  (1988) 1 A.C.431.  In   Chadwick v British Railways Board  (1967)1 WLR 912, a plaintiff recovered damages for the psychiatric injury her late husband sustained after courageously assisting in rescuing victims of the Lewisham railway disaster.  Recovery was also allowed in Hale v London Underground Ltd (1993) P.I.Q.R.Q. 30, where the plaintiff fire-fighter claimed in respect of PTSD caused by his rescuing involvement in the Kings Cross fire.  

In Frost and Others v The Chief Constable of South Yorkshire and Others April 9th 1995 Waller J. held that six police offices on duty at Hillsborough were not entitled to damages for psychiatric injury because they were not owed a duty of care, having failed to satisfy the proximity criteria required of secondary victims.  On appeal, Waller J was reversed but not on the grounds that the plaintiffs were secondary victims who had satisfied the proximity requirements.  Two grounds were argued on appeal :

1. breach of a duty of care by the Chief Constable arising from the plaintiff’s service as police officers when acting under his direction and control 

and

2. breach of a duty owed to them as rescuers.

All but one of the claims succeeded on appeal.  They did so either on the basis that they were rescuers taking part in the immediate aftermath of the incident and therefore entitled to recover or, if not rescuers, they were at the ground in the course of duty, within the area of risk of phsyical or psychiatric injury and thus, because of the antecedent negligence of the  defendant, exposed to exceptional events such as were likely to cause psychiatric illness even in a police officer: [1997] 1 All ER 540. 

The law has not yet developed a cohesive policy on psychiatric injury to rescuers.   Public policy does require paid rescuers to be suitable for the job - selection training and personality are all relevent issues and from an employers’ liability perspective failing to take proper steps to put the right man in the right job could in principle attract liability.  Alan Fisher in a previous paper to the L.U.G. Annual Conference has argued that the law should do more to encourage first party or P.A. type compensation mechanisms.  It could equally be argued that in jobs such as the rescue services where risks of both physical and psychiatric injury are ever present an adequate first party compensation system not dependant on fault would make sense.

IMPLICATIONS FOR UNDERWRITERS
The above analysis of the development of English law in the field of trauma-induced psychiatric injury has all the hallmarks of a legal system learning from experience and trying to adjust to the changing demands of a more litigious society.  Courts are in fact making it up as they go along.   The Law Commission’s Report on Psychiatric Injury was a valuable piece of work in documenting the key criteria which the Courts will apply, namely :

1.
Recognised psychiatric condition;

2.
Shock/trauma induced;

3.
Sufficient degree of proximity both physically and emotionally.

It is clear that the starting point of the Courts had been that if the Judge could not see the injury, the Court would not give compensation for it.  Underlying this was a deep suspicion that conditions which were largely dependent upon the reported “feelings” of the victim could easily be fabricated and where the victims stood to gain large sums of compensation, there was every reason to adopt this sceptical approach.  When the Courts were prepared to recognise non-physical injuries, they then faced the difficulties of controlling the class of person who could make a claim which was initially limited to those in the immediate vicinity of the tragedy.  In recent years the willingness of the Court to expand this area to include “secondary” injury has been equally grudgingly extended but, nevertheless, the spectre of underwriters facing an indeterminate liability for an indeterminate time to an indeterminate class of person is gradually coming about.  (But in our view is unlikely to overwhelm the insurance industry because of developments in treatment and diagnostic techniques.)

This has been aided by a greater recognition of potential liability for psychiatric injury amongst the plaintiffs’ lawyers and a growing number of psychiatric/psychological expert witnesses willing to give expert evidence in Court often linking every negative aspect of the plaintiff’s life to the incident in question.  Coupled to this, it has to be remembered that, in a civil case for compensation, the difference between winning and losing on a balance of probabilities is only 2% - namely 49% of the evidence says there is no injury, 51% of the evidence says that there is.  Added to that, we are dealing with the kind of injury which does not lend itself to objective physiological investigation and it is easy to understand the dilemma the Judges find themselves in.

The Courts in dealing with psychiatric injury are highly dependant on the assistance of experts and recent research in the field of criminal psychiatric evidence has given rise to concerns that the pressures of litigation might be having an adverse effect on the objectivity of some experts.  In a survey carried out for the British Psychological Society involving 522 psychologists who did Court work more than 25% of those questioned said that they had been asked to modify their report to make findings more favourable to the client and over half of those who were asked complied with the request. (see Laure  Spinney - New Scientist  23 August 1997 - “If things don’t change psychologists will be contributing to the miscarriages of justice that they are seeking to prevent.”)

This kind of dynamic within the law obviously holds immense danger for liability underwriters as you do not know until after the claim when the law is going to change;  sometimes in your favour by restricting the recoverability of psychiatric injury but, conversely, sometimes (particularly in the lower Courts) by plaintiff minded Judges challenging the old rules which were often based upon entirely arbitrary considerations.  

Accordingly, the very instability of the law gives rise to the potential for the insurance industry to receive a very expensive and sudden shock.  Even where cases ultimately go in Insurers’ favour, it is well known that plaintiffs’ lawyers see the instability in the law as a factor which can empower them to extract favourable settlements from Insurers who have little confidence that the limitations placed on the recovery of psychiatric injury will hold up if tested, and who know that, given the right set of facts, the boundaries of recovery for psychiatric injury are likely to increase over time.

As you will know, until quite recently it was possible to buy employers liability insurance without any aggregate limit of indemnity.  The steps taken by the reinsurance market to impose an aggregate limit were only partially successful as a secondary market soon developed with top up cover becoming available at relatively little extra premium due to soft market conditions and the principal EL underwriters’ needs to protect premium income in the face of mounting long tail historic exposures.

One of the fascinating things about liability insurance is that it is probably one of the very few products where you do not know its real cost until years after you have set the price and written the policy.  Regretfully, in the short term, premium rates are influenced more by what the purchaser is prepared to pay than what the true cost of writing the business will be to the underwriter.  The concentrations which have recently taken place in the broker profession will, if anything, add to the difficulties in seeing the realistic increase in liability premium rates which are necessary to cope with what we see as fault lines in liability law of which recovery for psychiatric injury is a classic example.

RISK IMPROVEMENT
Alan Fisher was involved in the Abbeystead methane gas disaster of 1984.   With over a dozen killed and 30 or 40 more serious injuries there were no significant claims for psychiatric injury nothwithstanding the horrific nature of the accident.  Contrast this with the Amsterdam 747 disaster less than a decade later where although physical injuries were less than 100, claims for psychiatric injury were in excess of 1,200.  (see Mark Franklin - Aviation Quarterly 1997).

Anything that can be done more effectively to manage the exposure to psychiatric injury is therefore likely to result in a long term saving to the account.  However, we have to face the fact that disasters usually come without warning so that there is little, if anything, that can be done through risk management to minimise exposure to psychiatric injury.  Having said that, there is no excuse for not addressing those parts of the problem where improvement could be made.  This is principally in the area of post-disaster management, particularly with regard to liability towards secondary victims and rescuers.  For example, the provision of counselling services in the aftermath of a disaster was discussed above.

Research reported in New Scientist Magazine 28 June this year may perhaps mark a turning point where the “counselling culture” turns a corner away from being a hit and miss therapy to becoming a truly effective and targetable weapon in the fight to reduce both the suffering of the victims and the compensation paid as a result of disasters.

Roxane Cohen Silver is a psychologist who has spent most of her career studying how people react to traumatic events.  She lived in Laguna Beach, California and in 1993 her home was at the centre of a raging fire which swept through parts of California destroying property and making hundreds of people homeless.  Realising that she was living in a trauma laboratory, she used volunteers from her office at the University of California to draw up questionnaires and conduct interviews with people who were caught up in the disaster.  She then followed up 83 of these subjects over the course of the next two years and reports that disasters can bring about quite positive emotions as well as destructive ones.

Most importantly she appears to have developed a quick test to identify which of the victims had a need for long term counselling and were most at risk of developing psychiatric injury.

According to her results, to be published later this year, those most likely to suffer long term problems were people who tended to show high levels of “temporal displacement” immediately after the disaster.

The clinical symptoms of this are apparently confusion, (for example not knowing the day of the week), as well as the feeling that the present is unconnected with the past or future.  We will have to wait for full details to be published in the scientific journals before it can be seen whether there might be something in this technique which could be incorporated into disaster management plans and which might allow Insurers and their Underwriters to take pro-active steps to minimise the potential for psychiatric injury before these people find themselves in the hands of plaintiffs’ lawyers whose motivation might not be as much inspired by the recovery of good health as much as by the recovery of compensation.

There are many other scientific developments which might change the way in which we respond in a disaster situation.  Another recent example of the pace of change in medical science was reported in the Times this month where scientists in Scotland reported that they had developed a test involving analysis of biochemical factors in the skin which could diagnose schizophrenia following a five minute skin test.

We were recently fascinated to read an article by Dr Thomas Stuttaford reporting on a High Court Judgment in which a 47 year old chauffeur developed the symptoms of Multiple Sclerosis three months after being injured in a road accident.  He was awarded £357,617 because the stress of the accident triggered that condition (which is a genetic condition of the central nervous system).   The good doctor commented that the Judge, in giving substantial damages to a vulnerable patient whose symptoms had been triggered by their response to stress, may have encouraged many thousands of others to seek recompense in the Courts for their infirmity!

“Are all those unlucky people in whom one of life’s unfortunate events exposes a genetic weakness, to receive more than £300,000 in the Courts if a possible causative incident can be blamed on someone else?  Will a student overstretched by examination to develop schizophrenia have a case against the University?   Will in fact all those with a history of hereditary propensity to develop a disease be able to sue someone for their faulty genes if the weakness is exposed?”

We would answer possibly yes!

THE ROLE OF THE MEDIA

Anyone who has studied the media’s response to major disasters knows that in certain quarters picture editors compete to publish the most shocking images possible of the victims.  The public obviously has a right to know of the occurrence of a disaster, but whether that interest demands the printing of front page images of victims struggling for their last gasp of air is highly questionable.  As discussed earlier, the present state of the law (following Alcock v Chief Constable of South Yorkshire Police) is that suffering psychiatric injury as a result of seeing live television broadcasts is not sufficient to establish the degree of proximity required in order to allow secondary victims to recover compensation.

In our view this is one of those unstable and arbitrary rules which, while providing temporary comfort to underwriters, should not necessarily be regarded as being beyond challenge:  indeed Alcock left the door open for such recovery in the future.  It is arguably a throwback to the early 

stages of the development of the law in this area where the Courts required the plaintiff to be within the immediate impact area so as to be in fear of becoming a direct party in the tragedy.

However, as we learn more about psychiatric injury, it is likely to become more apparent to the Judges that rules such as this have no scientific foundation.   Is there, psychiatrically speaking, any distinction between witnessing an incident by being in the immediate vicinity of it as opposed to seeing it on live TV?   Are the consequences any different?

The old rule had as its foundation the entirely reasonable assumption that people in the immediate vicinity would be at fear for their own safety.  Witnessing the incident on live television would not foreseeably give rise to a risk that a substantial group of peole witnessing the broadcast would be so affected.  However, a specific class of persons -such as relatives or people having a close emotional connection with the tragedy might well be so affected.  It seems to us that once the law has recognised that different people could have different susceptibilities to psychiatric injury dependent upon their relationship with the incident and those involved in it, it is then only a small step to conclude that whether a person experiences that trauma with his own eyes, with the aid of a pair of glasses or a telescope or a television camera is really not a substantive distinction as it discriminates according to the mechanism of communication rather than the actual message and its effect.

Developments in this area of the law could also open up potential new liabilities against the emergency services.  It is perhaps a puzzling state of affairs that at a recent practice of an emergency plan, one of the key note addresses was on the need to establish a working relationship with the media so that the rescue services gave the media enhanced facilities to capture and transmit coverage of the disaster!

If, as seems possible, the law could develop so as to impose liability for irresponsible broadcasting of images which could foreseeably result in psychiatric injury to persons coming within the requirement of proximity in terms of relationship with the primary victims, then the emergency services could be exposing themselves to a joint and several liability with the media.  Indeed their own wish to maintain good relations with the media could be aggravating the consequences of the disaster.

DEALING WITH THE DEAD IN A DISASTER
In “Negotiating Tragedy: Law and Disaster”, ( Sweet and Maxwell 1995) Celia Wells comments that, broadly speaking,  there are three groups of people who are immediately and directly affected in most disasters.

1.
The immediate victims: the dead and injured.

2.
Their relatives and friends, and

3.
Any rescuers including those involved in disaster planning,


those employed in rescue services as well as passers-by.

Dealing with the dead in a disaster encompasses consideration of at least these three groups of people. Many others may also suffer indirectly as a result of the accident, for example co-workers.   

How the dead are handled requires consideration from humanitarian, sociological and legal points of view and is, therefore, an immense area of study.   The law relating to the handling of the dead is in relatively early stages certainly in this country, and involves consideration of a multitude of  related  aspects.   For that reason, the focus of this paper is on potential causes of action which may exist and what kind of conduct may give rise to such a cause of action.

The steps immediately following an accident are generally as follows :-


a)
Rescue the surviviors


b)
Establish death of non-survivors


c)
Photograph any remains in situ 


d)
Label remains and area in which found


e)
Remove remains to temporary mortuary

f)
Photograph remains

g)
Removal of property from the body (e.g. documents,


clothing, jewellery)

h)
Surface examination for scars, tattoos, abnormalities etc.


Second photographs, as required.

i)
Internal forensic pathological examination  (post mortem).

j)
Radiology, fingerprinting, forensic odontological examination


 and radiology of jaws 

k)
Body processing including embalming

l)
Storage of body

m)
Release of remains after identification

In the United Kingdom once an accident site is secure from fire, it becomes a police domain and is effectively treated as a “scene of a crime” thus falling under police control.  Responsibility for the bodies lies with the Coroner in whose jurisdiction they lie and it is he who appoints the police.    (In Scotland, the Procurator Fiscal has the responsibility and in the United States it is that of the coroner/medical examiner/local judiciary.)

POST-ACCIDENT HANDLING OF THE DEAD

This paper will focus on four aspects which can cause particular distress and which, if handled incorrectly, may form the basis for subsequent litigation:

a)
Notification

b)
Identification

c)
Information and counselling 

d)
Post Mortems, Release of Remains, and internment  

A.
Notification
Notification to relatives of the death of their loved ones is never easy. It is particularly difficult in cases of major trauma.  C.A.J. McLaughlan in “Handling Distressed Relatives and Breaking Bad News” gives advice to doctors which,adapted to the situation under discussion, emphasises the need to confirm that the person notifying is talking to the correct relative, that words such as “death” or “dead” are used early on and that  euphemisms such as “passed on” be avoided.  The news is usually hard to accept and so must be made as clear as possible, abrupt as it may seem.  Clearly, trained personnel will be better prepared to undertake this task in a sensitive and compassionate manner.

Although it is obviously traumatic for the family member to receive the bad news, it can also be traumatic for the bearer of the bad news, as was illustrated in a study carried out on the Heathrow Police Victim Recovery and Identification team,reported in “Body Recovery Teams at Disasters: Trauma or Challenge?” by James Thompson and Michael Solomon in Anxiety Research, 1991, Volume 4, bb.235-244, (Harwood Academic Publishers GmbH 1991).   The result of the study indicated that “handling distressed relatives may have more psychological impact than victim recovery, and may well be an overlooked cause of highly distressing intrusive memories in police officers”. 

B.
Identification
Correct identification of the dead is crucial:  - sociologically, psychologically and legally.  As is stated by Blanshan and Quarantelli in “From Dead Body to Person : The Handling of Fatal Mass Casualties in Disasters” : Victimology, Vol 6.(1981), the establishment of a positive or legal identity is possibly the most significant task in mass casualty body handling because it is at that point that the body has once again become a person.  This is echoed by Hodgkinson and Stewart in “Missing, Presumed Dead” Disaster Management, Vol 1,11-14 where they say that correct identification by relatives can assist in the grieving process.  This added aspect of identification by relatives (as opposed to by other means) is discussed below.

Techniques for identification include :

a)
DNA testing
DNA is expensive and requires the obtaining of DNA samples from a matching pair (for example, a parent).  There is a view that DNA testing from day one on all bodies in a disaster would be ideal, so that if any question arose subsequently as to correct identification, it would be possible, (even if the body had been buried), for DNA testing still to be carried out.  It has a very significant accuracy.

b)
Dental Charts
Dental charts, when available, are an excellent identification tool and are often the best method of identification when bodies are badly burned.  However, there may not be any dental charts or, if there are, they may not be up to date and match those of the victim.

c)
Latent Fingerprint Technology
This involves matching fingerprints taken from a body with those

taken from other sources, such as the deceased’s home and identifying the remains by a process of elimination.  

d)
Personal Characteristics
In some cases, the deceased will have recognisable identifying characteristics such as tatoos, pacemakers, scars.  It is for this reason,  that ante-mortem information needs to be gathered from the relatives of the deceased.

e)
Anthropology
It is possible in some cases to identify body parts by anthropology, for example, establishing whether there is a symmetry between a right and left leg.

f)
Radiological Investigations

In some cases there will be evidence of ante-mortem fractures which will give a clue to identification.  Similarly, where there is explosive residue found in a body, it may give a clue to identification  (for example, where the person was sitting relative to the site of the explosion) in addition to being of assistance for investigative purposes.

g)
Personal Property
Personal property is labelled in the same way as bodies.   Assistance can be given in identification by ante-mortem information obtained from relatives.  Relatives may be able to provide information as to, for example,  the jewellery that was worn by the deceased which can then be matched to a body.       

h)
Identification by relatives
In some cases, relatives will be asked to identify their loved   ones.  In other cases they will wish to see the remains in order to say goodbye or to reassure themselves that their relative is in fact dead.    Some research has been carried out in this area, notably by Hodgkinson and Stewart in “Viewing Human Remains Following Disaster: Helpful or Harmful?” (196 Med. Sci. Law(1993)Vol 33, no.3.  In their view, if a relative chooses to view the body and is properly prepared beforehand, the likely outcome will be positive in psychological  terms.    However,  if the relative wishes to view the body,  but is prevented from so doing (perhaps by well meaning people who believe it will exacerbate their grief), doubt and deep disbelief may well arise, which in turn, may complicate the grieving process.  

C.
Information and counselling
Counselling has become increasingly more accepted in this country as a necessary and useful tool in assisting those who have suffered in many aspects of life and it is usual to provide counsellors in the immediate aftermath of a disaster.  There are, however, different views as to how useful such counselling is, particularly in the immediate aftermath of an accident.  For example, some psychologists believe that people do not need counselling immediately after a disaster because they will be in deep shock and will not be able to make sense of their traumatic experience or sort out or name their feelings.   Rather, what is required is comfort and access to information, with space to make sense of that information.  It may be that a need for counselling will later arise,  but in the immediate aftermath,  counselling itself may not be the answer.  In addition, many psychologists and psychiatrists believe that it is presumptive to assume that counsellors are necessary  because those whom the counsellors are trying to help may have friends or family (or both) from whom they can seek and gain support and outsiders may be neither needed nor welcome.  In any event, if counsellors are sent in, they must be trained.  

D.
Post mortems, release of remains,  and internment
Both Coroners and Procurators Fiscal must issue a death certificate as soon as possible so that the death can be registered and the relatives can make arrangements for the disposal of the remains.  Accordingly, the dead must be identified and, in order for a death certificate to be issued and for disposal of the body to take place, the cause of death must be ascertained.  In addition, the detailed mode of death, in each case, must be determined : “The Certification and Disposal of The Dead in Major Disasters” by A. Busuttil and J.S.P. Jones.  Med. Sci. Law (1992) Vol 32. No.1   This paper refers to the “immense pressure put on the investigators for the rapid release of bodies” which, clearly, should not compromise the thorough examination that needs to be carried out in order to determine the cause of death.    

As Busuttil and Jones comment, from recovery to internment, the handling of the dead  requires consideration of many different religious traditions, laws and rites.  For example, under Islamic law, the bodies of females should be handled by females only and males by males; and post mortems are offensive to some people for religious reasons.  Busuttil and Jones emphasise the need to have regard to such religious aspects whilst ensuring that the thoroughness of investigations is not jeopardised.

As to the detailed mode of death, the precise mechanism and timing of death is important for legal reasons amongst others.  For example, Busuttil and Jones cite the fact that in some Courts, particularly in those in  North America, the “amount and duration of the suffering sustained  by a victim in the agonal period may weigh heavily on the amount of damages and compensation awarded to the bereaved family”.  In addition, the exact timing of death may become significant if more than one member of the same family died in the same disaster at approximately the same time (commorientes).

POTENTIAL EFFECTS OF MIS-HANDLING

What might be the consequences of mis-handling?  It is speculative, because of the lack of evidence, to consider potential psychological effects on those whose relatives’ bodies have been mis-handled but there are common human reactions to trauma of any kind and the literature suggests that disasters (and potentially their aftermath) have significantly greater psychological effect than do many other life experiences. 

It is particularly difficult to comment on psychological reactions where the cause of them can vary so widely:  for example, discovering the body which has been buried is not that of one’s relative;  or that one’s strongly held religious beliefs have been violated by the form of internment which  has taken place;  or that one’s reaction to being given the news of the death has been photographed or filmed;  or that one has been  asked to identify the body of a relative in a temporary mortuary by walking along a line of bodies to “chose”  the right one. 

There is, in any event, not one sort of psychological reaction that people will have after a traumatic event.  The type of reaction will depend on the person’s previous life experience;  their relationship with that person;  their perception of fault and so on.  In other words, their reaction to the event will be governed by what has gone before.   In any event,  bereavement is the most stressful of human experiences and anything that adds to that stress will complicate the process.

POTENTIAL CAUSES OF ACTION IN ENGLAND AND THE USA

Potential causes of action exist both in the United States and in the United Kingdom in relation to the handling of human remains in the aftermath of an accident.   Consideration of all possible causes of action is not possible in this paper because the conduct complained of can vary enormously both in its nature   and in the potential defendants (e.g. was it the tortfeasor who caused the death of the deceased whose conduct in relation to the dead body is complained of or someone else?)

For the purposes of this paper, potential causes of action are confined to any that might arise either out of the physical handling of the body from recovery to burial or out of the conduct of those responsible for dealing with the relatives.

a)
Interference with a property right in a dead body
Historically, a claim for mishandling of a dead body in both English and American jurisdictions focused on an interference with a property right in that body.    Under English law, there is a widely accepted view that there is no property in a dead body so that there is no right with which to interfere.  This view has persisted for centuries but, as Paul Mathews points out in “Whose Body?  People as Property” (1983) 36 CLP 193, it rests on remarkably unstable foundations, because although the commentators agree that there is no property in corpses, they either cite each other or they rely on a case in which the question did not even arise.  That case is Haynes’s Case (1614) 12 Co.Rep 113 in which the issue was not, in fact, whether a body was itself property but whether it could own property.  It is accordingly not the best case on which to rest such a proposition.

Following on from Haynes Case, the next reported consideration of the issue was in Handyside’s Case (1749) 2 East P.C.652 which is, unfortunately, unreported.   According to  historical research carried out by Mathews  the case may have been settled while the jury was out - in which case it was not actually decided and cannot therefore  be regarded as a binding authority.   Despite this,  it is still considered to be the earliest authority for the proposition that there is no property in an unburied corpse.   

The line of cases which follows and which appear to uphold the “no property” rule are discussed in detail in Paul Mathews’ paper.  
Although no “pure” property right may exist, the Courts have held that the executors of the deceased are prima facie entitled to the possession of the dead body for the purposes of burial, see e.g. Williams v Williams. [1882] 20 Ch. D. 659.

The Court of Appeal confirmed that the right to custody and possession of a body belonged to the person who had the duty of burying that body (executors and administrators) but pointed out that no such duty fell on the next of kin.   If that were the case, the next of kin had no legal right to possession of the corpse:  Dobson and Another v North Tyneside Health Authority and Another (The Times July 15th 1996) (  the next of kin of a person who had died of a brain tumour had no right of possession of the brain of the deceased when it had been removed from the body for the purposes of an autopsy.)   

The situation in the United States as to property rights in bodies is similar in many ways.  Early cases held that while there was no proprietary right in a dead body, there existed a “quasi property right to its possession ........ for the limited purpose of determining who shall  have custody for burial”:  Cohen v Groman Mortuary, 41 Cal.Rptr.481, 483 (1964);  quoted in “Personalising  Personalty: Toward a Property Right in Human Bodies”,  Michelle Bourianoff Bray, 69TEX. L. REV. 209,*227(1990).   Cohen was overruled by Christensen v Superior Court 820 P.2d 181, 192 (Cal.1981) to the extent that Cohen allowed only the family member having the right to dispose of the body to maintain an action for interference with it, whereas Christenseon extended that right to all close family members who suffer as a result of the mis-handling.
Accordingly, civil liability for wrongful acts with regard to a dead body was generally based on the interference with the right of burial, whether the act involved the withholding of the body, the body’s mutilation, or the conveyance of a communication which delayed the person so entitled to possession of the body for burial: 22A AM JUR. 2D Dead Bodies s.4(1995).   For example, in both Michigan and Ohio, the State course of action for damaging a corpse explicitly acknowledges the next of kin’s right to possess and prevent the mutilation of the dead body: Whaley v County of Tuscola, 58 F.3 d1111(6th C.i.r. 1995) (holding a physician’s assistant liable for removing corneas and eyeballs and selling them without permission of the next of kin).

However, damages for interference with a possessory right may only be nominal and, in some jurisdictions in the United States,    it has been recognised that that basis of recovery has gradually been disregarded in favour of a recognition that the tort is in reality the infliction of emotional distress:  Brown v Mathews Mortuary 801 P.2d 371 40-41 (Idaho 1990)    This is dealt with below.

b)
Action in tort 

An action in tort could potentially be brought either against the original tortfeasor (he who caused the accident killing the deceased in question) or against whoever was considered to be liable for the subsequent mishandling of the body.  There seem to be severe obstacles in either case for a plaintiff under English Law.  The claim would presumably be for the distress, shock and horror caused by the mutilation;  and, as stated earlier, claims for such emotional distress must fulfil certain criteria.

If the “mishandling” was actually witnessed by the plaintiff, recovery may be made following Owens v Liverpool Corporation [1939] 1 KB 394 (CA) (where mourners saw a coffin overturned following a collision and recovered for nervous shock.)   (Note that doubts have been expressed as to Owens in connection with bystanders’ recovery:  Bourhill v Young [1943] AC 902 and Alcock.)

Or, (if the Courts were to accept a property right in a dead body) following Attia v British Gas Plc [1987] 3 All.ER 455 (psychiatric injury recoverable following witnessing the burning down of the plaintiff’s house), recovery may be possible.

But what if the “mishandling” was not witnessed?  (as it is unlikely to be?)  It is submitted that, in such circumstances, there may be a duty if the “mishandling” was intended to cause harm to the plaintiff or if the “defendant’s act was so plainly calculated to produce some effect of the kind which was produced that an intention to produce it ought to be imputed to the defendant .....” - see Wilkinson v Downton [1987] 2 Q.B.57 and Powell v Boldaz unreported (CA) 1 July 1997 (see below).   See also Medical Law Review 4 Summer 1996 pp 216-233 for an analysis of such a claim.

But if the “mishandling” was not witnessed, or if it was not done with intention to cause harm to the plaintiff, it is submitted that the plaintiff would be “classified” as a secondary victim.

He would then be subject to the guidelines imposed on such victims (as discussed earlier).

It will be recalled that such a plaintiff must establish :

1.
that a recognised psychiatric injury was sustained:Hinz v Berry 1970 2QB 40
2.
that the psychiatric illness was shock induced : Sion v Hampstead Health Authority 
unreported 27th May 1994

3
that the plaintiff can establish


a)
proximity in terms of time and space


b)
the means by which the shock is caused



and


c)
relationship proximity : McLoughlin v O’Brian and Others (1983) 


1A.C.410(HL)

As stated earlier, these criteria mean that a plaintiff must have either witnessed the accident itself or its immediate aftermath; must do so by his own unaided senses (as opposed to through television or notification by a third party); and must have a close tie of love and affection with the victim.

Whether a plaintiff can establish this in situations involving mistreatment of bodies depends entirely on the facts.    

For example, if a plaintiff claims that he sustained nervous shock as a result of viewing (whether for identification purposes or otherwise) the body of his loved one in a mortuary, there are   decided cases which give an idea of the Courts’ current position.   These cases focus on whether the viewing of a body in a mortuary falls within the “immediate aftermath” of an accident.   

For example, in  Alcock v Chief Constable of the South Yokshire Police (1992) 1 AC 310, it was stated that the eight or nine hours which passed between the accident and the viewing of a body in a mortuary fell outside the immediate aftermath.   On the other hand, in Jaensch v Coffey (1984) 54 ALR  417, Deane J. stated that “The aftermath of an accident encompasses the extraction and treatment of the injured.  In a modern society, the aftermath also extends to the ambulance taking an injured person to hospital for treatment and at the hospital itself during the period of immediate post-accident treatment and there seems to be no logical reason for treating dead bodies differently”.  This can be contrasted with Taylor v Somerset H.A. (1993)4Med.L.R.34 in which a plaintiff’s identification of her husband in a mortuary shortly after death was held not within the “immediate aftermath” of the incident since the main purpose of the visit was to “settle her disbelief as to his reported death” which was not capable of being within the immediate aftermath.   

If, however, the psychiatric damage arose because of subsequent events, which caused distress, rather than, for example, actually seeing the body, those events may not fall within the aftermath.   In  Calascione v Dixon JPIL (1994) 82CA  it was held that in order to recover damages for nervous shock, a plaintiff must establish that his mental condition was caused by  witnessing, or being present at, the immediate aftermath of the accident in which a loved one was killed rather than being the result of a series of traumatic events following on from the incident. In contrast, in Vernon v Bosley The Times 4.4.96, damages were held to be recoverable for nervous shock even if that nervous shock was partly attributable to the pathological consequences of grief and bereavement.   

In the United States, those States which have adopted the  Restatement of Torts (Second), Section 868(1977) have dealt with claims made in respect of intentional and negligent infliction of emotional distress for interference with a dead body; negligent mishandling of the dead body; breach of contract; conversion; the tort of outrage; and whether there is a constitutionally protected property right in a deceased’s body.

Section 868 states “One who intentionally, recklessly or negligently removes, withholds, mutilates or operates upon the body of a dead person or prevents its proper internment or cremation is subject to liability to a member of the family of the deceased who is entitled to the disposition of the body”.

Comment (a) to Section 868 states, inter alia, “In practice the technical right [the quasi-property right] has served as a mere peg upon which to hang damages for the mental distress inflicted upon the survivor; and in reality the cause of action has been exclusively one for the mental distress.  There is no need to show physical consequences of the mental distress”.

It is not possible to give detailed consideration to the requirements of each jurisdiction in the United States.   The following cases are illustrative of various states’ views on recovery.  The first three cases focus on intentional or outrageous conduct.

Lorenda Hearon, Plaintiff - Appellant, v. The City of Chicago et al; Defendants - Appellee - Lorenda Hearon - Plaintiff - Appellee, v The County of Cook et al; Defendants - Appellants 157Ill.App.3d 633;510 NE 2d 1192; 110 Ill Dec161 (1987):  A  woman first learned of the death of her husband on the arrival of a bill collector from the hospital  four months after his unclaimed body was transferred by the County to a cemetery for burial.  The body was exhumed and she identified it in a state of decomposition.  She brought an action for damages based on intentional infliction of emotional distress and interference with the next of kin’s rights to possession and preservation of the body of the deceased.  Whilst the Court conceded that the experience of viewing a body in a condition of decomposition and mutilation was distressing, it did not believe that the plaintiff had stated a cause of action, since there were no facts alleged to show that the autopsy performed was not within the bounds of normal practice.  For liability to be imposed, the Court held, the conduct has to be so outrageous in character and so extreme in degree as to go beyond all possible bounds of decency.   

Similarly, in Culpepper v Pearl Street Bldg. Inc 877 P.2d 877, 879 (Colo.1994) a crematorium unknowingly began cremating the wrong body, but immediately stopped when the mistake was realized.  The decedent’s parents brought an action against the crematorium for outrageous conduct causing severe emotional distress.   The Colorado Supreme Court held that there was no evidence of outrageous conduct - that the actions of the crematorium were not intentional or “beyond the bounds of decency” and therefore the plaintiffs’ claim could not be supported. 

In Mary A Burgess, individually and as Heir - at - Law of Stephen D.Bloomer, deceased, Appellant, v W.Lang Perdue, ll .M.D. and the State of Kansas, Appellees 239 Kan.473; 721 P.2d 239 (1986), The Supreme Court of Kansas considered the torts of outrage and negligent infliction of emotional distress for interference with a dead body and liability for harm caused by one whose services are relied upon by an injured party.  The Court held that the tort requires proof of four elements to establish the cause of action :

a)
The conduct of the defendant must be intentional or in reckless disregard of the 
plaintiff

b)
The conduct must be extreme and outrageous

c)
There must be a causal connection between the defendant’s conduct and the plaintiff’s 
mental distress

d)
The plaintiff’s mental distress must be extreme and severe.

Claims in negligence may succeed: e.g. in Wilson v Ferguson 747 S.W.2d 499 (Tex.App.- Tyler 1988, writ denied), after the  funeral services, relatives of the deceased arrived at the grave site for the burial only to find (amongst other things), that the grave had not been properly dug, which left the bottom of the grave uneven and at such an extreme angle that the head of the casket would have been less than one foot below the ground.   

The funeral home employees ignored the plaintiff’s requests for help in rectifying the situation and left the site knowing that the grave was not prepared to receive the body.  The Plaintiffs successfully sued for mental anguish arising from the funeral home’s negligent mishandling of the body with the Court rejecting the defendant’s argument that a physical manifestation of mental anguish was required.  The Court held that “in cases resulting from the mishandling of a corpse, proof of physical injuiry or manifestation is not required.”

In that case, proof of physical injury was not required.   Conversely, in Gonzales v Metro Dade City Health Trust (1995) 651 50.2d 673 (where a child’s body was left in a morgue at the hospital for several months), in the absence of physical injury sustained by her parents and no evidence of wilful delay in burial, the claim failed.  Florida has not adopted S.868 of the Restatement.
Where negligent infliction of emotional distress is claimed, some States have adopted the criteria set down by the California Supreme Court in Dillon v Legg 441P.2d 912(Cal.1968) i.e.

1.
Proximity to the scene of the accident - “the zone of 
danger”

2.
Means of communication of the shock - sensory and


contemporaneous observance required


and

3.
Relationship proximity between the plaintiff and the victim.

This  clearly has an echo of the English criteria set down in McLoughlin 
and O’Brian, which is not surprising because the House of Lords considered the Californian decision to be highly instructive. 

Emotional distress suffered due to mis-handling of a body in violation of a claimant’s religious tenets may also be recoverable in certain circumstances : Scheuer v Wille, 385 So 2d 1076(Fla App 1980) (embalming of deceased’s body in violation of religious tenets).

Rescuers
This paper earlier looked at the legal position of rescuers in attempting to recover for psychological trauma sustained as a result of what they experienced during a rescue.   The same legal principles should apply in the context of the recovery of the dead.

Some research has been carried out into the effect on those who are required to deal with the dead after an accident.   For example, in “Body Recovery Teams at Disasters: Trauma or Challenge?” by Thompson and Solomon, they comment that “victim recovery teams come on the scene when there is no longer any prospect of saving lives.  They are spared some of the pressured decision making, but also lose the potential reward of helping someone to live.  Their task is without any immediate benefits, though there may be the satisfaction of finding bodies for loved ones to bury, and of providing evidence which may uncover the cause of an accident”.   They note that those who worked at the morgue or who were engaged in body handling duties felt high levels of helplessness and frustration along with reduced ability to act and less clearly defined roles, which typically resulted in depression.  They further noted that “the potential trauma of the horrific task of victim recovery and identification can be considerably reduced by the selection of stable and extroverted individuals, who are given training in carrying out their task, managed in a humane, concerned manner, and monitored thereafter as a further expression for their welfare”.

In “Coping with Catastrophe” by Hodgkinson and Stewart (Routledge 1991) chapter 7, Disaster Workers three distinct event stressors for rescue and emergency personnel are identified : personal loss or injury; traumatic stimuli and mission failure.

For example, they state that the loss “may simply be about being unable to do what was expected, or there may be a loss of function due to fatigue”.  As to traumatic stimuli, they state that “a number of badly damaged human bodies may be distressing for even the hardiest of emergency service personnel.  The deaths of children present particular difficulty”.   As to mission failure, they state that “if rescue attempts end in failure, there can be extreme disappointment  and intense feelings of personal failure and unworthiness.   This may be heightened if there is a high media profile for the tragedy, or a public enquiry reveals that better decisions might have been made”.

C.
Notification and dissemination of information
Aside from the actual mutilation or mishandling of bodies themselves, can there be a cause of action by a relative arising out of insensitive notification of the death or for the manner in which information is disseminated?  As to notification, it is unclear whether there is a duty to communicate bad news in a sensitive manner:  The Law Commission’s Consultation Paper No: 137 of 1995 on Liability for Psychiatric Illness states that there is no direct authority on point.  However, Winfield and Jolowicz on Tort suggest that liability may be imposed where the impact of the news is needlessly exacerbated (14th Ed.1994, page 124). 

Powell and Another v Boldaz and Others  (CA) (1 July 1997) (unreported) considers whether, after death, defendant doctors may owe plaintiff relatives of the deceased a duty of care.  This would be analogous, it is submitted, to body-handlers owing such relatives a duty.  The Court of Appeal stated that it did not think that a doctor who had been treating a patient who had died and who told relatives what had happened thereby undertook the doctor-patient relationship towards the relatives.  The Court stated that there seemed to be no authority for the proposition “that there is some kind of free-standing duty of candour, irrespective of whether the doctor/patient relationship exists in a healing or treating context, breach of which sounds in damages, such damages involving personal injury.  This would involve a startling expansion of the law of tort”.   For that reason, claims based on breach of a duty of care failed.

The Court went on to consider Wilkinson v Downton (1897)2QB 57 and confirmed that that case was authority for two propositions :-

(1) 
That making a statement known to be false with the intention that it should be believed 
and with the intention of causing injury, which in fact results, is actionable

(2)
That where the defendant’s act is plainly calculated to produce some effect of the kind 
which was produced, an intention to produce it ought to be imputed to the defendant.

Whilst recovery for psychiatric injury arising out of the mistreatment of human remains may be difficult to achieve in England, it is clear that the law  allowing such recovery in some jurisdictions in  the United States is far more developed.  Legal boundaries can be, and are, moved ever outwards and it is not inconceivable that recovery for psychiatric injury in such cases in England may eventually be available.

It is also worth noting that the power of victims’ groups in the United States is very effective in pressurising Governments to pass legislation, an example being the Aviation Disaster Family Assistance Act PubL.No.104-264, 110 STAT.3264 (1996)   Under the Act, the National Transportation Safety Board has primary federal responsibility for facilitating the recovery and identification of fatally injured passengers.  The Act covers the provision of mental health and counselling services;  the release of passenger lists;  briefings of passengers’ families prior to public hearings and puts into force an absolute prohibition on attorneys or potential parties to litigation making unsolicited contact with relatives before the thirtieth day following the date of the accident.  The Act also sets up a task force to examine guidelines for carriers, attorneys and the media.   Any carrier flying to United States territory is subject to this Act and the sanctions applicable for failure to comply with it.

It is too late when the accident has already happened, in the chaos which will inevitably ensue, to consider what needs to be done.  Proper plans, proper training and proper practice of those plans have now become a necessity and those who are directly or indirectly involved in the handling of human remains must understand the extraordinary sensitivity of their task and the likely repercussions if those tasks are not correctly carried out.

CONCLUSIONS

Enough is known about PTSD to state categorically that how we see the problem today is not how it will be seen in the next decade.  It is an area where plantiffs’ lawyers see potential for expanding the boundaries of liability and where the latest research is showing that this is an area where practical post-incident management could play a role in minimising the final consequences.

Following a disaster the very best post-disaster management cannot make the position better, but what is certain is that ignoring the opportunity to improve our understanding and response to disaster situations could well make the position a lot worse.

At the moment,  underwriters are content to leave these issues to the emergency services who in turn rely heavily upon voluntary organisations and well meaning do-gooders.  We submit that it might be the case that, if the expertise and resources of the insurance industry were brought to bear on these issues, (as has happened in the area of rehabilitation of victims of physical injury), the next disaster need not necessarily be more expensive than the last.
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