PSYCHIATRIC ILLNESS:

Quantum and Instructing the Medical Expert

I shall focus on the role of the medical expert in assessing causation of the Plaintiff's symptoms and for the quantum of General and Special Damages.  Firstly I consider some general points concerning quantum and then the practical steps for instructing an expert.   

A. QUANTUM - GENERAL PRINCIPLES

1. The "egg shell skull" principle.  Brice v Brown 1984.

2. Possible limitations on damages:-

(a) Damages claimed must not be too remote - see Meah v McCreamer

(b) If Plaintiff had a pre-existing psychiatric disorder - possible apportionment.

(c) If Plaintiff had a pre-disposition to illness without previous symptoms - possible discount for contingency that illness would have developed in any event. Beattie 1989.

(d) Plaintiff must be suffering from a recognisable psychiatric illness.   If Plaintiff's symptoms at some future point fall short of a recognisable illness, general damages will cease.   See Herald of Free Enterprise arbitration.

If the Plaintiff has a recognisable psychiatric illness, no discount is available for the element of symptoms which is the "normal" reaction - Vernon v Bosley 1997.

(e) Possible existence of "malingering".

3. Factors which may increase damages:-

(f) Potential future deterioration may increase General Damages, e.g. if the Plaintiff is left with increased vulnerability to future stressors; or may result in a provisional damages application.

(g) Aspects of the Plaintiff's condition may translate into special damages, e.g. an inability to work may mean a loss of congenial employment or a Smith v Manchester award.  Other functional difficulties may result in claims e.g. for care costs. The practical consequences of illness may result in an award - see Oakley v Walker 1977.


INSTRUCTING THE MEDICAL EXPERT AND THE EVIDENCE TO BE COVERED

4. Obtain full discovery.

(h) All medical, GP and hospital records etc. are required. Discovery should cover pre-
event history as well as post-accident events.  

(i) If a loss of earnings claim is made, obtain personnel and Occupational Health records.   An application for discovery against a non-party may be necessary.

5. Decide whether to instruct a psychiatrist or a psychologist.

A psychiatrist has medical training and can comment upon the Plaintiff's history and pre-disposition to illness, as well as other possible causes for the symptoms. A psychologist can administer tests and, where there are particular functional difficulties, 

can recommend behavioural or rehabilitation treatment.

6. Ensure your expert's credibility.

Ensure status within profession. Check that witness has reputation as honest and unbiased, and will be a good witness under cross-examination in Court.

7. Scope of the examination itself.  Your expert should cover:-

(j) The Plaintiff's general history.  Childhood factors e.g. loss of parent/abuse can trigger  future psychiatric problems.  Adult life events e.g. bereavement or divorce can affect incidence and onset of psychiatric illness. Past work history and attainments are relevant to future motivation to return to employment. 

(k) The circumstances of the accident.   A full account is essential both to assess causation and to determine if the Plaintiff has a recognisable psychiatric illness.  The medical opinion of causation and the legal requirements for causation may differ - ensure your expert is familiar with what is required. 

(l) Demeanour - includes the Plaintiff's affect, behaviour, whether symptoms fit into typical pattern, appropriateness or otherwise of responses to questioning.

(m) Plaintiff's present complaints - mood, functioning.  The expert should also explore the Plaintiff's motivation e.g. for further treatment and return to work.

(n) Treatment - effectiveness of and Plaintiff's response to previous treatment. Suggestions for future treatment e.g. drug/behavioural therapy.  Such treatment costs can avoid a (more expensive) chronic long-term situation.

(o) Extent of impairment - this should consider current and future capabilities.   Reference to tests and scales and a percentage figure may assist. 

(p) Prognosis - the expert should include comments on the special damages claimed.

(q) Style - should avoid emotionally charged language and "standardised" comments.   If exaggeration is suspected, report should highlight the inconsistent elements of the Plaintiff's story. The court must decide whether s/he is truthful.

8. Possible further investigation.

(r) Surveillance may be useful if the examination uncovers apparent inconsistencies.  Findings can e.g. contradict the Plaintiff's complaints such as inability to drive/attend social events; and s/he may undertake potentially remunerative activities e.g. DIY/gardening thereby showing a residual earning capacity.

(s) For a loss of earnings claim - if doubts are cast on the Plaintiff's past work history or motivation, discreet inquiries with former colleagues may be useful.

(t) The medical expert should re-examine the Plaintiff if significant changes occur.  He should prepare a supplemental report concerning the Plaintiff's experts' reports, and on any further medical evidence e.g. DSS assessments, and Occupational Health findings.   

B. CONCLUSION

When instructing the medical expert it is important to bear in mind the legal principles affecting quantum.  Thorough investigation of the Plaintiff's records and background will often be fruitful.  Whilst efforts are practically directed to minimising damages, it is important to be flexible concerning options such as rehabilitative treatment.  Chose your expert well and cultivate him!
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