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Introduction
Legal activity and decision making are influenced by both economic and  political considerations so that predictions for the future must be made with reference to both.

Economic conditions determine the types of dispute which are likely to be prevalent; political considerations influence the Courts’ reactions to those disputes.

The Effects of Economic Change
Economic downturn causes claims because those who can make profits on a rising market find that they cannot do so in a falling one.

The Property Market
Recession or economic downturn tends to affect the property market most dramatically since it is inherently unstable.  One of the factors driving previous property booms was the imperative of the fee earners to get fees from transactions.  Even insurers thought that they could profit by selling products ancillary to the property market.  When the cycle turns, vast sums are lost, the secondary sites being most vulnerable.  Those who have lost their money will look to others in an attempt to recoup.  Hence the spate of surveyors/valuers litigation and CMI claims which followed the last property collapse.  With time and a rising market that flow of litigation has dried up; but it will flow again when the market falls once more.

At the moment the memories of 1989-1991 remain; but they are dimming.  Insurers are more wary of the property market both in the products which they offer and in the quality of underwriting which they attempt to apply.  Lenders too are being more careful.  But mistakes will be made.  Money will be lost in the next downturn; and those who lose it will have to try to get it back.  The targets will, as always, be surveyors who overvalue, lawyers who fail to establish a good title, and insurers who have insured any aspect of the risks of property development.  Note that Jones Lang & Wootton gave a well-publicised warning on 4th June 1999 that the commercial property market was overheating: and there have been others.  Those  warnings will certainly be remembered and relied upon by Claimants seeking to prove that Defendant surveyors were too bullish when valuing property in the new millennium.  Another straw in the wind may be that I was approached in the second half of last year with a view to drafting a new form of insurance policy which was a variant on the CMI policies which caused so much trouble in last downturn.  Someone else got the poisoned chalice: so there is another professional who can confidently expect to be sued in due course.

The Commercial Claims Market
The second predictable effect of economic downturn is that factories will catch fire.  The increase in fires is a reflection of the fact that people cannot make profits in a recession.  For some of them the effect of the recession will be to unmask previous frauds (eg syphoning of profits) which the rising market had previously hidden.  But even where there is fraud, claims against professionals will arise.  Auditors, architects and lawyers will all be criticised.  So, although there appears to be a constant or ambient level of fraud even in times of prosperity, professional indemnity insurers can anticipate another increase in fraudulent claims when the economy turns.

The Effects of Political and Social Change
The Judiciary reflect many attitudes of society.  However, there will often be a time lag before the attitudes of society reflect in political change; and then there will typically be a further delay before they can be seen reflected in judicial instincts and reasoning.

Donoghue v Stevenson was decided in 1932.  Lord Atkin’s  “Who is my neighbour?” was an inconceivable question for the Courts to ask in that form before then.  In the later 19th Century and early 20th Century the judiciary was not obviously concerned with the rights of the common man - particularly in the fields of labour law and under the Workmen’s Compensation Acts.  It took World War I and the emergence of Labour to generate a revised attitude to our concept of neighbourhood and duty.

After World War II the emergence of the welfare state affected both major parties so that each could be described as a social democratic party wedded to the welfare state.  This philosophic acceptance that everyone should be looked after was reflected in a continuous widening of the duties which were imposed upon Defendants.  The most dramatic examples were Hedley Byrne in 1964 and Anns in 1978.

Remember that the political worm turned in May 1979 when Mrs Thatcher came to power.  Vote conservative, buy your own house, take out your own insurance and pension contracts and don’t expect to be nannied if something goes wrong.  “L’état c’est moi” took on a new and pluralistic meaning.  It took time for the new philosophies of personal responsibility and independence to filter through to the law of tort and contract.  There was a time lag.  So the high water mark of the progressive expansions of duties of care was Junior Books which was decided in 1982  where a sub-contractor with no contractual nexus with the building owner was held liable in tort for the failure of the floor.  

The backlash started in 1985 in the speech of Ld Brandon in the Aliakmon.  The Plaintiff was trying to obtain damages in tort for damage to property in which he had no proprietary right.  The attempt failed and it was clear that the wind had changed.  Then increasingly rigorous application of legal principles led to a concentration on the need for physical damage or a special relationship between the parties.  This process was followed through in cases such as D&F Estates, Murphy v Brentwood, Caparo and  Henderson v Merrett.  A second feature of the development of the common law during this period has been the concentration upon the purpose of the activity which is being undertaken as a determinant of the scope of any duty of care, whether or not that purpose is to be found in a contract.

The Effect of Contractual Obligations upon Duties Of Care
Negligent professionals commonly owe obligations both in tort and in contract.  The most interesting trend over the last fifteen years is closely related to the Banque Bruxelles approach to causation in tort to which I have just referred.  It involves looking at contractual obligations to determine the scope of duties in tort.  The Courts could have said that contracts are personal and do not affect the duties which the law of tort decides  are owed either to other parties to the contract or to non-parties.  Instead the Courts have gone the other way so that the prevailing ethos is that “the duty owed by the Defendant [is] defined and circumscribed by the terms of the contract” [William Hill v Bernard Sunley (1982) 22 BLR 1 per Cumming-Bruce LJ].

So in Greater Nottingham Co-operative Society v Cementation Piling and Foundations Ltd [1989] QB 71 the Defendant subcontractors had been engaged to carry out piling works by the main contractor who in turn had contracted with the Plaintiff.  In the course of the subcontract works the Defendant subcontractors were negligent and caused economic loss to the Plaintiff employer.  The Defendant subcontractors had entered into a direct collateral contract with the Plaintiff which did not touch upon the question of economic loss.  The Court of Appeal held that the Plaintiff could not recover those losses from the Defendant.  The Court of Appeal’s reasoning depended upon the proposition that the employer and sub-contractor either had or could have determined that the sub-contractor would be liable for economic loss but that, since they had not done so, it would not be fair just and reasonable to impose such liability upon them.

Subsequently this line of argument was picked up by the Court of Appeal in Pacific Associates v Baxter [1990] QB 993 where a dredging contractor claimed damages from the engineer who had been engaged by the employer to supervise and certificate the works.  The contract between the employer and the contractor contained provision for payment to the contractor against certificates issued by the engineer.  The contractor was dissatisfied with the amounts which the employer had paid him under the certificates and sued the engineer for £45 million for the engineers failure to certify what the contractor believed to be proper amounts.  The Court of Appeal held that no duty of care was owed by the engineer to the contractor.  One of the key features which persuaded the Court of Appeal that there had been no assumption of responsibility by the engineers to the contractor was the contractual framework.  There was included in the contract between the employer and the contractor (to which the engineer was not a party) a general disclaimer which stated that the engineer was not to be held liable to the contractors for any acts or omissions under the contract.  Despite the fact that the engineer was not a party to that contract between the employer and the contractor, it was held that the existence of that clause made it unreasonable that the engineer should be held to owe a duty of care to the contractor.

This led to extensive litigation because it meant that contracts could affect the duties owed between people who were not parties to those contracts.  So in every case people would look to the contractual framework to try to find a reason why they should or should not be liable for all sorts of damage.

One fertile area of investigation has been allocation of risk and allocation of liability clauses.  These have had a chequered history.  In Scottish Special Housing v Wimpey [1986] 1 WLR 995 the House of Lords held that the wording in the then JCT standard form which allocated the risk of fire to one party to a building contract had the effect of transferring the risk in all circumstances so that the protected party could not be held liable to the other.  The JCT tribunal then changed the wording and substituted a series of different wordings, each more complicated and opaque than the last.  This has led to considerable litigation including the Uppark fire claim (1994) 41 Con LR 112,  Stamford Ashphalt v London Borough of Barking and Dagenham, both of which went to the Court of Appeal,  and Kruger Tissue, an excellent decision of HH Judge Hicks QC.

The most extreme attempt to obtain protection from the words of someone else’s contract inevitably came from a Scotsman: but the attempt failed in the House of Lords in James Thomson v BT [1999] 1 WLR 9.  There the contract between the Plaintiff employers (BT) and their main contractors provided that the Plaintiff should take out insurance against damage to the existing structures which was to provide cover for the main contractor or nominated subcontractors.  So when a domestic subcontractor burnt the place down he said that, in the light of those main contract provisions, it would be unjust, unfair and unreasonable for him to be owe the Plaintiff a duty of care in respect of the insured loss.  The argument was rejected, and rightly so.

If you want to find a pattern in these contractual developments you can see an increasing concentration upon individual self-determination by means of contractual obligations.  This may be thought to be a rather Thatcherite concept.  However, at present it appears that, in this area at least, the lady is not for turning.  Nor is it likely that the Contracts (Rights of Third Parties) Act 1999 will significantly affect this area of law and duty.  It is the essence of the Act that a Third Party will not be able to rely upon and enforce a contract unless he can demonstrate that the contract was intended to be for his benefit: that has been a necessary precondition in all the cases to which I have just referred, as exemplified by the exclusion of the domestic subcontractor in James Thomson.

Duties of Care - a Review of Recent Developments
Until about four months ago, it might have been possible to conduct this review without reference to Europe.  One could argue about whether or not the tests for the existence of a duty of care in various circumstances was based on principle or on the length of the judicial foot.  However, an entirely domestic approach is no longer possible with the advent of the Human Rights Act and the recent decision in Osman.  Before speculating about the effect of the European influence and the likely course that the English law of duties of care will take it is necessary to see what patterns have emerged in the recent past; because whatever the European graft, it must be added to the resilient English rootstock of judicial attitudes.  I propose to review recent developments under the heading of various professionals; and then to consider the implications of the European influence.

Surveyors
The most important feature to which I have referred and which will probably continue is exemplified by Banque Bruxelles Lambert v Eagle Star Insurance SA [1997] AC 191 which is the dominant authority when considering duties of care at the turn of the millennium.   It involves considering questions of causation and loss by reference to the scope of the duty which is alleged to have been breached.  If you have any doubt about this you should definitely read the full text of a lecture delivered to the Chancery Bar Association during the summer entitled “Common Sense and Causing Loss”.  The author was Lord Hoffmann, whose influence appears to be undiminished, and whose punishment for saying “I agree” once too often appears to be that he now writes 75% of all the judgments handed down by the House of Lords.  In that lecture he set out to show:

That the argument over causation is almost always an argument over the law.  It is an argument over the true scope of the rule which imposes liability.  In particular, there are two kinds questions about the rule which have to be answered before you can properly formulate the question of fact about causation.  The first is to identify the grounds upon which the rule imposes liability.  The second is to identify the kind of loss for which it provides compensation.  Once these questions have been answered, the question of causation does indeed become a question of fact and usually a pretty obvious one at that.

Although he used other examples, he could not resist returning to the mountaineer and his doctor who first made their appearance in Banque Bruxelles.  You will remember that the doctor gave wrong advice about a bad knee and the mountaineer suffered a climbing injury which had nothing to do with the knee.  If proper advice had been given, he would have decided not to climb.  Lord Hoffmann gave further explanation:

A number of people have said that the example is not in point: it is about causation and not about the scope of the duty of care, which was what I said that the valuers’ case was about.  The doctor did not cause the mountaineer’s injury.  That is perfectly true.  We would say that for the purposes of the law of negligence, the doctor did not cause the mountaineer’s injury.  But why not?  It would not have happened if the doctor had not given bad advice.  The reason why we say that he did not cause the mountaineer’s injury is because of the view which we have formed about the scope of the duty.  It is only because we do not think that the doctor should be liable for the consequences of his having gone up the mountain, even though he would not otherwise have gone, but only for the consequences of his having gone with a bad knee, that we can say that the doctor did not cause his injury.  But assume that liability is under some other rule, such as fraud.  The doctor, for his own purposes, because he wants the mountaineer to go on the expedition so that he can have an assignation with his wife, fraudulently assures him that his knee is fit.  Why should the doctor not be responsible, as in other fraud cases, for all the consequences of the victim doing whatever he was fraudulently induced to do?  In such a case, therefore, we might well say that the fraud did cause his injury even though it had nothing to do with his knee.  The answer to the question of what caused what depends, not on common sense, but upon law; on a careful assessment of the reach of the substantive rule on which liability is based.

That is a wonderfully clear exposition of his thinking: and it is likely to be a way of thinking that will be dominant for the foreseeable future, pace Pinochet.

Architects and Others Concerned with Buildings and Structures
When a building goes up in flames, no one but a lawyer who has been practising in this area for years would dream of asserting that he is watching a nice example of pure economic loss.  However, in Murphy v Brentwood DC the House of Lords drew the distinction between damage to the defectively manufactured or constructed property itself and damage to “other” property.  “Damage” to the property itself was characterised as pure economic loss which explains why the Plaintiff in D&F Estates recovered £50 for damage to his carpets and the Plaintiff in Murphy recovered nothing.  However, Murphy left two questions unanswered:

1) when is property to be regarded as “other property”?; and

2) does it make a difference if property is constructed by a number of different people, typically a number of contractors and subcontractors?

The first of these questions was considered by the Court of Appeal in Bellefield Computer Services Limited v Turner (CA 28th January 2000) which has nothing to do with computers.  The Claimants are members of the Unigate group of Companies.  The Defendant built a massive dairy under a design and build contract.  It was a requirement of the Building Regulations and good building practice that the dairy should be compartmentalised and sub-divided so that the various areas should behave, so far as possible, like separate buildings.  One obvious purpose was to prevent the spread of fire.  However, when fire broke out, it spread straight over the top of a fire wall because the builders had failed to complete it.  On the far side of the fire wall it did considerable damage to contents, which did not create a problem; but it also did millions of pounds of damage to the dairy itself.  On a preliminary issue, the Claimants argued that the area on the remote side of the wall should be treated as “other property”.  The Court of Appeal disagreed.  In the course of his judgment Schiemann LJ accepted that the concept of one building is not hard edged:

ADVANCE \d4
One building built at one time by one person for one purpose is at one extreme, but one can have buildings which are gradually added to over the centuries and used for different purposes, such as a modern shop added to the end of a Georgian residential terrace at the other extreme. [Counsel] points out that in the present case, the purpose of the rooms on the far side of the wall from the fire was offices and laboratories whereas the purposes of the room in which the fire broke out were storage. That is true. However, in the present case the whole of the dairy was built at the same time by the builders, marketed as a unit, bought as a unit to be used as a unit and was used as a unit. 

This at least allows the possibility of drawing a distinction within the envelope of one area of buildings: but it could hardly be described as unqualified encouragement.  The likelihood is that buildings which are under one roof and which have been constructed at one time will be treated as one item of property for these purposes, at least where they have been built by one person.  The question whether parts of that same building will be viewed as “other property” as between different persons who had different roles to play in constructing it remains completely uncertain since Murphy.

Accountants
Although Caparo is normally cited as being the case where the “fair just and reasonable” test became firmly linked to the concept of incremental steps in the formulation of duties of care, it has another fundamental significance which is led directly to Lord Hoffman’s approach in Banque Bruxelles.  I see it as the authority which concentrated our minds upon the purpose of the activity of the putative tort-feasor, particularly where there is a statutory purpose.   This was not new, and  formed part of the reasoning in Anns and other surveyors’ and local authority cases.  But the working out of this principle took place  particularly in the field of claims against accountants.  In relation to the statutory audit the position was correctly stated by Hobhouse J in Berg Sons & Co Ltd v Mervyn Hampton Adams [1993] BCLC 1045 which restricted the scope of the duty of care owed by auditors to the statutory purpose of the conduct of the audit.  Since then there has been a regular flow of cases, but none which has established with clarity the precise scope of accountants’ duties in different circumstances.  Thus, surprisingly, when allowing an appeal from the decision of a Judge to strike out a claim against KPMG, the Court of Appeal were able to say last year that the applicable law in actions for damages for negligence against auditors was in a state of transition and development, and highly dependent upon the particular facts of the individual case on the issue of whether a duty of care arose: Electra v KPMG Peat Marwick [1999] Lloyds Rep PN 670.

The likely area of future dispute and development is the extent to which knowledge on the part of the auditor or accountant that his work will be relied upon by others can give rise to a duty of care.  Note that the existence of a retainer is not a necessary prerequisite to establishing a duty of care: see Law Society v KPMG [2000] Lloyds Rep PN 219.

Solicitors
Three recent cases, none of them reported, provide some insight:

1) In the light of White v Jones [1995] 2 AC 207 there was a prospect that duties of care would be held to arise in a broad swathe of cases where a solicitor (and, by inference, other professionals) acted in circumstances where he had direct contact with a third party who was likely to be adversely affected by a want of care on the part of the solicitor.  However, the limitations on White v Jones are becoming clear.  The Court is unlikely to impose a duty of care unless it is a case, such as White v Jones, where there would otherwise be a black hole of irresponsibility.  A recent example of this is Dean v Allin & Watts, an unreported decision of Arden J on 21st December 1999.  Solicitors retained to act for borrowers were required by the lender to protect the security by a notice on the register.  As it turned out, the security was valueless because of a technical defect which the Defendant solicitors should have noticed had they exercised proper skill and care.  Accordingly the lender lost his investment and was not able to recoup it from the security.  Arden J held that, in the absence of a retainer, no duty was owed to the lender by the solicitors although, if it had been, she would have held that they had been negligent.

2) The application of Banque Bruxelles was considered by the Court of Appeal on 20th December 1999 in Portman Building Society v Bevan.  The Solicitors acted for the borrower and the building society in relation to the purchase of property.  Not content with that, they also acted for the vendor despite the fact that this was contrary to the building society’s instructions.  Part of the purchase price was funded by a second mortgage.  Needless to say, these solicitors did not disclose that fact to the building society.  They admitted negligence in relation to the failure to report the proposal for the second mortgage; and the judge found that they were also negligent in failing to return the instructions because they were already acting for the vendor.  How should quantum be assessed: it could hardly be said that the solicitors had given advice since that was one thing they had conspicuously failed to do.  However, the Court of Appeal held that the consequence of the solicitors’ provision of wrong information about the second charge was that the society thought that the transaction was viable when, if it had been correctly advised it would have concluded that the transaction was not in fact viable.  The judge’s decision that the whole loss suffered by the society was within the relevant duty of the solicitors was upheld.  The society recovered its full loss.  It is not clear whether this marks the start of a retreat from Banque Bruxelles or simply an exploration of it natural flexibility.     

3) Thirdly, the solicitors among you will no doubt be gratified to know that, if one of your partners assaults the opposition outside Court, you will not be liable for his excitements.  Flynn v Robin Thompson & Partners (CA 26th January 2000) was perhaps even more important for a very elegant soft shoe shuffle in the context of an application by the firm to strike out the claims brought against the firm as opposed to the claims against the partner himself.  There were two alleged assaults.  The first, in court, involved a tug of war over a set of papers; the second, outside court, involved the striking of a blow.  The second was held to be unarguably outside the scope of partnership responsibility.  The first was more troublesome until it was pointed out that there was a medical report which ascribed all injury to the second assault.  On that basis the Court of Appeal struck out the first claim as well on the basis that it related to a wholly technical trespass and would offend against the principal of proportionality if it were allowed to go ahead.

You may be interested to know that Mr Flynn, with all the ingenuity that is normally associated with litigants in person, has latched onto this idea of proportionality.  His submissions in the latest round of the saga include the interesting idea that the Judge in Chambers should find for him because he has never found for him in the past and it would be proportional to even up the balance of results somewhat.   It is, of course, entirely irrelevant, but whenever I think of that case and the alleged assaults on a litigant in person my mind drifts to the Italian composer Gesualdo.  His entry in the Oxford Companion to Music ends with the delightful observation “In 1590 (not without provocation) he murdered his wife.”

Barristers
There will undoubtedly be repeated attacks upon the immunity of advocates, not least because the Courts have failed to devise a workable and principled demarcation line which does not produce anomalies, absurdities or both.  While it is readily understandable that the advocate’s duties to the Court might explain and justify conduct which might otherwise be thought to be negligent in relation to the client, it is difficult to see why that duty to the Court should render him immune from suit if, on any view, he is negligent in the conduct of his client’s affairs.  The nearest thing to a principled re-appraisal of the position that we have had in the last year is Hall v Simons [1999] Lloyds Rep PN 47.  There Lord Bingham CJ appeared to be pointing the way to a distinction between circumstances in which an advocate is genuinely giving advice and circumstances in which he has to take a decision because of his role in conducting the case.  The distinction is blurred by some uncharacteristic inelegance (or mistakes) in the choice of words; and the concept requires longer consideration than is possible in the scope of this talk.  But it is undoubtedly an area of potential development.  For my part, I think that immunity is utterly unjustifiable.  When I agree to act for a client, he entrusts his welfare to me and I agree to be his keeper to the extent of my involvement in the litigation.  It is strenuous and demanding: but so is any worthwhile job.  I am deeply suspicious of any theory which appears to say that close contact with the apparatus of the state of itself justifies privileged treatment or protection.

Public Services
A series of cases against the police culminated in Hill v Chief Constable of West Yorkshire [1989] AC 53.  In a ruling that was clearly intended to be the last word on actions criticising the criminal investigations carried out by the police Lord Keith laid down guidelines which made it exceptionally difficult to bring an action alleging negligence on the part of the police when investigating crimes.

Any doubt about whether the Courts would interpret this as leaving any real scope for future actions was soon dispelled by a series of cases culminating in Osman, of which more later.  As many academic commentators noted, the undesirability of diverting manpower to deal with critical claims brought by victims of police incompetence was not thought to be a sufficient reason to prevent the bringing of actions against the police for false imprisonment or battery; and it is the counsel of despair to justify any blanket of immunity by asserting that being exposed to liability if one is culpably negligent will lead to defensive practice.   I prefer the robust approach, which was prevalent at the time of Dorset Yacht but now seems to be too strong meat, that a person who knows that his actions may be exposed to adversarial scrutiny may be encouraged to keep to proper standards of conduct.

Whatever else may be said about Hill, it involved an exercise in proportionality.  Lord Keith “balanced the interests at stake and found that the plaintiff’s right plus the possible deterrence value of liability were insufficient to counteract the public harms which would ensue if a duty of care were imposed on policemen investigating crime.”
   Whether you approved of the result or not, the procedure by which it was reached was coherent. 

In the purely domestic context, the real significance of Hill was two-fold.  First, in relation to the police it was treated as creating a blanket immunity.  Second, its influence could be seen pervading decisions about other public services, ranging from the fire brigade to the coast guard.  

The high water mark of Hill’s influence for actions against the police was the Court of Appeal’s decision in Osman [1993] 4 All ER 344.  The facts were extreme.  A deranged schoolmaster developed an emotional obsession for Ahmet Osman.  The police knew of an escalating course of conduct which strongly suggested that the schoolmaster had reached the stage of committing criminal damage against the Osman family’s property, both with bricks and excrement.  Ahmet’s school were very concerned and informed the police of their concerns; on the other hand, there was some material (from the school’s psychiatrist) to support the view that the schoolmaster was not dangerous.  That view was tragically misplaced and the schoolmaster, who was by then insane, killed two people including Ahmet Osman’s father and wounded two others including Ahmet.  The Court of Appeal struck out the Osman’s claim against the police despite at least one of the judges holding that the facts gave rise to a relationship of proximity.  It was held by the Court of Appeal that the claim was bound to fail for public policy reasons, on the authority of Hill.  

This appeared to be the death knell for all claims against the Police in the domestic courts: it was therefore hardly surprising that the family looked to Europe for a remedy.  We will see the consequences of that course in a few minutes.  In the meantime we can follow the influence of Hill as it spread into other areas:

· in Capital & Counties Plc v Hampshire County Council [1997] QB 1004  the Court of Appeal adopted a restrictive approach to the liability of the fire brigade when summoned to a fire, largely using the mechanism of lack of proximity.   Liability only attached where the fire brigade negligently made matters worse by arriving on site and switching off the sprinklers which, until then, had been controlling the fire;

· in OLL Ltd v Secretary of State for Transport [1997] 3 All ER 897 May J rejected a claim that the coast guard could be sued in respect of its failure to save the children who drowned in the Lyme Bay canoeing disaster.  He did so even though it was alleged that the coast guard had positively intervened by negligently misdirecting a helicopter away from the area in which the children were to an area in which they were not.

In this climate of restrictive duties therefore, one of the most remarkable decisions of recent times is the recent decision of the Master of the Rolls in Kent v Griffiths (CA 3rd February 2000).  The facts were relatively commonplace and fitted closely with those in the other post-Hill cases where it had been held that no duty of care existed. The asthmatic claimant’s doctor summoned an ambulance at 4.25 pm and asked to be taken to casualty immediately.  At 4.38 the ambulance had not arrived.  The claimant’s husband made a second call and was told that the ambulance was on its way and would be there in 7 or 8 minutes.  Despite another call the ambulance did not arrive until 5.05 pm.  As a consequence of the delay the claimant did not get to hospital in time to avoid a respiratory arrest.   On these facts the Court of Appeal held that the ambulance service owed a duty of care and that the duty of care had been breached.  This signals a definite shift in approach; or at least an unexpected willingness to distinguish a long line of authority in order to hold that a duty of care existed.

In paving the way for his decision Lord Woolf MR said:

 .... in this area of the law there is a danger that statements made in judgments will be applied more widely and more rigidly than was in fact intended. The statements are intended to assist in the difficult task of determining whether a duty of care exists. They are tools not rules. There are cases in which even the three requirements identified by Lord Bridge may not by themselves provide an answer. Other tools may be needed to provide assistance. It may help to consider whether the subject of the alleged breach is the manner in which a discretion was exercised or the manner in which a decision was executed. With regard to the exercise of a statutory discretion it will be more difficult to establish that there is a duty. If the allegation relates to an activity focussed on a restricted number of individuals, the obstacles in the way of establishing an obligation will be reduced. In these difficult cases it is necessary to examine the facts in detail. They are therefore usually not suitable for determination before the facts have been fully investigated. Before you can apply one case by analogy to another you need to be clear as to the facts to which you are applying it. Otherwise there is a risk that a principle can be applied to a situation where it produces a result which should offend your sense of justice.

And later:

ADVANCE \d4The fact that it was a person who foreseeably would suffer further injuries by a delay in providing an ambulance, when there was no reason why it should not be provided, is important in establishing the necessary proximity and thus duty of care in this case. In other words, as there were no circumstances which made it unfair or unreasonable or unjust that liability should exist, there is no reason why there should not be liability if the arrival of the ambulance was delayed for no good reason. The acceptance of the call in this case established the duty of care. On the findings of the judge it was delay which caused the further injuries. If wrong information had not been given about the arrival of the ambulance, other means of transport could have been used. [Emphasis added]

In one sense this is perhaps an old-fashioned approach which combines a willingness to find a relationship of proximity where a Defendant’s actions can foreseeably give rise to harm.  However, it is difficult to underestimate its significance, given the composition of the Court and the lengths to which the Court was prepared to go in order to distinguish previous authority.  Perhaps the clue lies in the last sentence quoted above.  Only by depriving the claimant of the opportunity to make use of other transport could be said that the ambulance had caused harm rather than merely failing to prevent it.

Education
This is without doubt a growth area, despite the restrictive approach adopted in X v Bedfordshire CC [1995] 2 AC 633.  There may be two different types of case:

3) cases which are concerned with the way in which schools treat their pupils; and

4) cases where the issue is whether the school was negligent in allowing its pupils to behave in a certain way towards other people.

The first category of case tends to be where the school is vicariously liable for the performance of its staff.   Thus there has been a spate of recent cases concerning dyslexia/special educational needs. One of the leading authorities is Phelps v Hillingdon LBC [1999] 1 WLR 500.  The dyslexic claimant had been written off by an educational psychologist employed by the local LEA as suffering from emotional and behavioural problems. She brought an action against the council for the negligent failure of the psychologist to identify her dyslexia.  The Court of Appeal held that since dyslexia was not an injury, the only claim available was for pure economic loss. The claimant would need to show an assumption of responsibility to protect her from the loss sustained. Stuart-Smith LJ concluded that the claim failed on the following grounds:

... there is no assumption of responsibility giving rise to a duty of care in the mere performance by the servant or agent of his or her duty to the local education authority, even though this will inevitably involve a direct relationship with the child who is the subject under consideration and the parents are inevitably told what is the outcome of the advice and decisions made by the local education authority or school. Alternatively, it can be put on the basis that it is not fair, just and reasonable to single out one of a number of professionals for the assumption of responsibility on that person’s part going well beyond what is merely the performance of that person’s duty to the local education authority.

Phelps was followed by the Court of Appeal in Jarvis v Hampshire County Council [2000] ELR 36. Again the claimant was dyslexic, but this time he was relying on criticisms levelled by an educational psychologist (who was employed by the council) concerning the standard of his education. It was also cited with approval by Lord Browne-Wilkinson in Barrett v Enfield LBC [1999] 3 WLR 79 (HL).  However, it was distinguished by the Court of Appeal in Gower v London Borough of Bromley [1999] ELR 356, a case with potentially wide ramifications. The Court refused to strike out the statement of claim of a former pupil who alleged that the incompetent teaching at his school had caused him educational and emotional damage.  Auld LJ drew a distinction between cases where the claim of negligence is “based on the exercise of a statutory discretion whether to do something and between vicarious responsibility for the doing of it once undertaken”;   and he attenuated any wide interpretation of Phelps to the effect that the LEA could not be responsible for the quality of its education, holding that the reason why the council in Phelps was not liable was “because the service’s function was to advise the authority, not those for whom it provided education.”

At present, Phelps has been argued before the House of Lords and judgment is awaited.  If the House of Lords is true to form, the judgment is likely to concentrate upon the purpose for which and to whom the advice was given.  If that route is taken, the judgment of the Court of Appeal is likely to be upheld.  If however, a renewed interest in foreseeability of harm takes root, we may be in for an upset.  

Other types of claim would also come into this category, such as liability for the failure of teachers to prevent bullying by other children; liability for teachers’ failure to educate a child properly, meaning that their results were worse than would otherwise be the case; or liability for a teacher’s unfair or inadequate reference (cf. Spring v Guardian Assurance plc [1994] 3 WLR 554).  These last two categories raise interesting questions about how the claims would be quantified, and any spectre of semi-indeterminate liability is likely to be scuppered by the remoteness filter.

Where the complaint is that a school has allowed its pupils to behave in an unacceptable way to other people, there are fewer recent authorities although there are an increasing number of claims in the pipeline.   The analogy with Home Office v Dorset Yacht Co Ltd [1970] AC 1004 is clear even if some parents would object to the analogy between their little darlings and the borstal boys in that case.  Consider the following potential scenarios:

5) a pupil goes on work experience and steals from the employer;

6) a pupil causes damage to private property on a school outing; or

7) a pupil injures someone visiting the school premises.

These will not be cases of vicarious liability, but of alleged negligence by the school in not issuing appropriate warnings to those who would obviously be affected and/or not taking steps to avoid the act complained of.  Often the damage will be eminently foreseeable, and proximity between the parties will be clear. Ultimately, the court will be focussing on the unhelpfully nebulous test of what is “fair, just and reasonable” in the circumstances.

A number of arguments could be deployed in the school’s defence:

8) The social utility of the activity: this is especially pertinent in respect of work experience.

9) The limited resources available to the school: it may, for example, be unreasonable to expect a school to trawl through the files of hundreds of children.

10) The compulsory nature of the activity: for example, work experience is mandatory in state schools. One could argue that the existence of a duty of care should, in accordance with X, be less stringent where there is a statutory scheme. These arguments may be less compelling where the activities are voluntary, such as school expeditions.

11) The fact that the criminal law in some cases provides a substitute mode of redress.

In the final analysis, few cases of liability on behalf of the acts of schoolchildren are likely to succeed. Those that do are likely to be ones where the risk was indeed “manifest and obvious”, perhaps where the child has a long history of such behaviour, and where what is expected of the school is compatible with the limits on their time and resources.   

The Influence of Europe and the Human Rights Act 1999 on Duties of Care
Osman v UK
Article 6(1) of the ECHR provides: “In the determination of his civil rights and obligations ... everyone is entitled to a fair and public hearing ... by an independent and impartial tribunal established by law.”  When the Osman case reached the European Court of Human Rights in Strasbourg it was this article that was held to have been breached and not Article 8 which guarantees the right to respect for everyone’s private and family life.  As Tony Weir put it in the Cambridge Law Journal
:

Since the Court of Appeal - an independent and impartial tribunal established by law - had indeed in a fair and public hearing made a determination of the claimants’ civil rights under English law, namely that they had not even arguably been infringed, and this on the basis that every allegation made by them was true, the holding of the Strasbourg Court may occasion some surprise, especially as it had long disclaimed the power to determine precisely what substantive rights are accorded to citizens by their domestic law.

Not content with that, he produced the delightful epigram which has already been widely quoted:

There is a puzzle here.  The Convention Right is certainly a right to argue for what in domestic law are arguable rights, but these domestic rights must surely be arguable rights to succeed, not just rights to argue, as suggested.

However, to understand the decision in Osman it is necessary to look for the genesis of the Court’s approach; and to understand the way in which the United Kingdom’s case was presented  in Strasbourg
.

It is hardly surprising that the United Kingdom’s troubles started with a case called Fayed (1994) 18 E.H.R.R. 393.  In the course of that decision the Court held that:

it would not be consistent with the rule of law in a democratic society ... if, for example, a state could, without restraint or control by the Convention enforcement bodies, remove from the jurisdiction of the courts a whole range of civil claims or confer immunities from civil liability on large roups or categories of persons.

In presenting its case, the UK Government maintained that the Osmans failed at the third stage of the test for a duty of care since the same considerations demonstrated that it was not fair just or reasonable for the Osmans to have a private remedy as applied in the case of Hill and all other cases concerning the investigation and prevention of crime by the police.  However, the Government also cited Swinney v Chief Constable of Northumbria
 [1996] 3 All ER 449 (CA) as an example of case-by-case assessment in order to contradict the Plaintiffs’ assertion that there was a blanket and universally applied absolute police immunity.  This “skewered” the UK Government’s position because, as explained above, the Court of Appeal had treated the principles in Hill as laying down an absolute immunity which precluded the bringing of the Osman’s claim.  Once it was accepted that the immunity is neither absolute nor of universal application, the Court of Appeal’s decision in Osman looked distinctly rickety.  That was the basis of the Strasbourg decision as the following extracts demonstrate:

...  While the Government have contended that the exclusionary rule of liability is not of an absolute nature ... and that its application may yield to other public policy considerations, it would appear to the Court that in the instant case the Court of Appeal proceeded on the basis that the rule provided a watertight defence to the police and that it was impossible to prise open an immunity which the police enjoy from civil suit in respect of their acts and omissions in the investigation and suppression of crime.

...

In [the Court’s] view it must be open to a domestic court to have regard to the presence of other public interest considerations which pull in the opposite direction to the application of the rule.  Failing this, there will be no distinction made between degrees of negligence or of harm suffered or any consideration of the justice of a particular case.

...

For the Court, these are considerations which must be examined on the merits and not automatically excluded by the application of a rule which amounts to the grant of an immunity to the police.  In the instant case, the Court is not persuaded by the Government’s argument that the rule as interpreted by the domestic court did not provide an automatic immunity to the police.

So understood it is possible to assert that Osman is of limited scope.   On any view, however, there is a sting in the tail: the assertion of a blanket immunity is inconsistent with a cause of action which has the phrase “fair just and reasonable” as one of its touchstones.  So it appears that the development of the law of negligence now has to contend with two problems.  The first is the inherent uncertainty and unpredictability of the “fair just and reasonable” concept.  The second is that, after Osman, it may not be acceptable to establish categories of facts or circumstances where a duty is or is not owed.  This dilemma goes to the heart of the Caparo concept of incremental development.  It may generate litigation but it does not generate certainty: as such it is bad law.

The Human Rights Act
There is a high level debate concerning whether or not the Human Rights Act creates rights which are enforceable between private individuals.  On the one hand Professor Sir William Wade considers that they do
; on the other, Buxton LJ writing extra-judicially has argued cogently that they do not
.  What is clear, however, is that Convention Rights are framed in terms that apply to public authorities and that this has been accepted in European Jurisprudence for many years.  While it is possible to review mutually contradictory statements in Parliament, this is unhelpful and unlikely to be a sure guide to the future interpretation of the Act.  Where Buxton LJ and all other commentators are agreed is that further elucidation is required both from Strasbourg and from the English Courts.

The Effect on English Decisions to Date 

In Barrett v Enfield LBC [1999] 3 WLR 79, Lord Browne-Wilkinson said of the Strasbourg decision in  Osman that he found it “extremely difficult to understand”
.  Addressing the immunity point he said:

Although the word “immunity” is sometimes incorrectly used, a holding that it is not fair, just and reasonable to hold liable a particular class of defendants whether generally or in relation to a particular type of activity is not to give immunity from a liability to which the rest of the world is subject.  It is a prerequisite to there being any liability in negligence at all that as a matter of policy it is fair, just and reasonable in those circumstances to impose liability in negligence.

Meanwhile, in an article in the Modern Law Review
, Lord Hoffmann has stated that the decision “fills [him] with apprehension” as “challenging the autonomy of the Courts and indeed the Parliament of the United Kingdom to deal with what are essentially social welfare questions involving budgetary limits and efficient public administration” - not, it may be remarked, a very glorious description of concepts of justice.  More significantly, in his article he treats the ruling in Hill as conferring immunity which differs from the approach adopted by Lord Browne-Wilkinson and by the UK Government in its submissions in Osman.  

If this is discouraging, try MacFarlane v Tayside Health Board [1999] 3 WLR 1301 for instant depression.  The issue was simple: is a doctor whose negligence causes the birth of a healthy child liable for the cost of maintaining the child if he/she is accepted into the family of the parents?  While the result was plain and answered the question in the negative, it was reached by five speeches none of which adopted identical reasoning and with none of the Law Lords agreeing with the speech of another.  The whole gamut of language and instruments is deployed in the speeches except for public policy which is expressly disavowed despite being the obvious source of the ruling.  That being so, the only rational explanation of the decision is that the House of Lords was conscious of Osman and was determined not to couch its decision in words that allowed such a point to be taken again.   If this is so, we are in for a very bumpy ride.

Conclusion
The predominant instincts of the English judges are fashioned by Caparo.  The Courts are wedded to the notion of “fair just and reasonable” and “incremental steps” although this leads to uncertainty and unpredictability for those advising their clients.  Although there are signs that the mood might be changing (e.g. Kent v Griffiths) it is unlikely that the English Courts will embrace substantial extensions in the existence or scope of duties of care in the foreseeable future. 

The concept of “pure economic loss” remains elusive, particularly in the context of damage to buildings and structures.  However, Murphy is and will remain a substantial barrier to further elucidation.

Once the initial shock has been absorbed, the English Courts will minimise the  effects of Osman by couching decisions in language which avoids the impression of blanket immunities.   That may lead to an overdue revision of the rule in Rondel v Worsley. 
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