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Professional Indemnity Insurance

Understanding the Present and Managing the Future

A Talk by Iain Wishart on Construction Professionals

Who Are They and What do They Do?

In 1975 I left the country to work abroad.  When I left, apart from the owner or employer, there were five principal parties to the construction process.  On the professional side there were architects, engineers, quantity surveyors.  On the contracting side there were contractors and sub-contractors.

When I returned eleven years later I found that the five parties had grown considerably.  The architects, engineers, quantity surveyors, contractors and sub-contractors had been joined by a whole host of others including companies and people called project managers, management contractors, package contractors, trade contractors, works contractors, specialist contractors.  When I went abroad we had a few well known forms of contracts.  When I came back they had added contracts such as management contracts and construction management contracts.  At that time these contracts were still being developed and as a consequence there was a lack of consistency between them.  They had added buzz words and processes such as “fast track” and two stage tendering, but above all, the number of managers had proliferated.  In that short ten or eleven years, the industry had probably changed more than it had in the last hundred.

Life in 1975 was much simpler.  The architect was the leader of the design team and leader of the construction process.  The architect was the person who designed the building and what went in it.  The engineer was the man who made sure that the building 

stood up and that the services functioned properly and adequately. The architect and the engineer designed the project.  They would produce the drawings.  There would be some specialist drawings particularly for structural steel and for cladding for example but in principle the architect and the engineer would do most of the drawing work.  The quantity surveyor prepared contract documents and took care of the money side of things.  

The main contractor actually built the project.  Often they would employ a substantial labour force and construct the bulk of the structure using that labour.  They would employ specialist contractors who would do the mechanical and electrical installations and the finishing trades.  The project managers or site agents working for the contractors were often men who had “been on the tools”.

In 1986 life was very different.  Apart from anything else the industry was going through a boom. The architects role as leader of the team was coming to an end with the advent of  that new breed of individual called a project manager.  The project manager was employed by the owner or the employer and he was managing the process including organising the design team.  He was taking over the role of manager from the architect.  

The architects and the engineers were still responsible for the design but more and more of the detailed drawing work was being undertaken by specialist contractors.  

The Quantity Surveyor had become a cost manager and their role too was changing.  It was by no means certain that they were solely  responsible for the contract documents.  Lawyers were becoming more and more involved in the whole process.  Life was becoming increasingly more complex.

Contracting too was changing out of all recognition.  Contractors no longer employed substantial labour forces as they had in 1975 but appeared to be employing less and less people.  But they too had become managers, they were also managers of the process.  A management contractor for example didn’t pour concrete or lay bricks.  He didn’t employ carpenters and joiners.  He was simply a manager, for which he was paid a fee.  The sub-contractors too were changing.  They were becoming more and more specialised.  The old trades were changing out of all recognition.  Many of them were becoming more and more involved in the design process. Design and build contracts were becoming more common.

Although I was very much involved in the international construction industry I faced a bewildering array of people in my industry who I simply didn’t recognise and didn’t  quite understand what they did.  I didn’t understand why for example one had a project manager and a management contractor on the same project.  If truth be known, I still don’t understand why one appears to have more than one manager. The demarcation lines between architects, engineers, contractors and sub-contractors which had been quite clear and quite distinct in 1975 were becoming blurred.  As a consequence responsibilities had become less clear and it was becoming more and more difficult for people to understand what all these people do.  On live construction projects it is frightening to see sometimes how much people know more and more about less and less.

Since then of course, the process of change has continued.  The processes have become faster and more sophisticated.  The risks are greater and the returns probably less.   

Project Manager

One of the definitions given to me as to the role of the project manager is an individual or a body that provides the discipline of time and thought to a building owner without any form of vested interest.  The Project Manager manages the whole process, overseeing the work of all the participants involved in the project, hopefully to ensure that the project gets built on time, on budget and to the quality specified. He can often be the principle link between the owner and the design team.  One of his most difficult tasks is to manage the owner, in fact some would say that is his principal task.  When projects do go wrong, the reason can often be laid at the door of the owner.  It is one of the projects manager’s jobs to sometimes protect the owner from his own actions.  

The Architect

The architect provides the creative design and the co-ordination of the design.  On building projects, architects are the principal designer and leader of the design process.  Most architects regret that they have lost the leadership of the team role to the project managers.  

Quantity Surveyor
I said at the beginning that the quantity surveyors used to prepare documents and take care of costs.  That is not quite an accurate description of what a quantity surveyor used to do but the quantity surveyor historically used to produce estimates, contract documents, bills of quantities, and final accounts.  

I used to define the role like this.  If you wanted to build a building you would employ a quantity surveyor and he would estimate how much it would cost.  He would prepare all the contract documents and obtain tenders on your behalf.  He would also prepare the contractors final account.  At the stage of the final account he would explain to you why the building had cost more.  

Quantity surveyors nowadays describe themselves as cost managers and they’re no longer simple producers of bills of quantities and final accounts.  They see themselves in a very much up front role with the client giving him strategic cost advice, 

Often appointed before any of the other professionals, they will now develop basic cost models without even seeing a drawing or sketch.  They see themselves in a much more proactive role.  

Because of the different methods of procurement and the need to package contract documents in different forms they still carry out the management of the cost and change process including negotiating the final cost to the client.  That process will more often than not involve negotiation of and settlement of contractors claims. 

Engineers

The term engineer is a very wide one.  There are very many different types of engineers.  For example, there are civil and structural engineers who ensure that buildings and bridges go up and stay up; services engineers who ensure that the building services function properly and adequately.  There are transport engineers, acoustic engineers, lighting engineers, environmental engineers, health and safety engineers.  Engineers are principally designers but many of them see their future role changing as the areas of specialisation continue to increase.

Contractors

As I said in my introduction contractors used to build things.  Now many contractors are managers who arrange for others to build things.  They have the hands on experience of construction and will often advise the professional team on buildability.  They translate the lines on drawings and convert them to a physical structure.

Sub-contractors

In terms of the construction totem pole, sub-contractors see themselves right at the foot.  They are however the people who actually build the projects and the industry can not do without them.  The range of trades and skills used by sub-contractors is legion.  The size of sub-contractors can range from companies with turnover measured in tens of millions of pounds to sub-contractors whose turnover can be measured in thousands of pounds.  I say again, sub-contractors are the people who actually build projects.  On a typical city office development for example, one could have 60 or more different sub-contractors or trade contractors, including such diverse processes as structural steel, mechanical and electrical installations, insulation, tiling, plaster work, block work, roofing, lift installation and painting.  A bewildering array of skills and trades.  To a layperson, a construction site must appear to be chaos.  To the professionals who walk onto a site let me assure you in many cases it is chaos.

Maintaining Standards

Project Manager 

Although the project manager is the leader of the team, his or her background may be really quite diverse.  Many project management firms were formed by contractors or firms of quantity surveyors engineers and architects who started to specialise in project management.  But whereas a registered architect or a chartered engineer or a chartered surveyor has to go through an education and training process, there is no recognised single training process for a project manager.

So how do they maintain standards?  I spoke to a number of project managers and asked them how  they maintain their standards.  The answers were interesting.  Unlike the other professionals, the project managers were the ones who placed experience above training.  Great emphasis was placed by them on their ability to put in place people who had the ability to manage a process as opposed to physically undertake a process.  One of the project managers I spoke to, when I asked the question, how do they maintain the standards, his answer was reasonably simple, it lies in experience.  Younger, more inexperienced project managers are paired with older more experienced project managers and the younger ones learned from the older ones.  Much I suppose in the way that a young apprentice may learn from a journeyman in days when apprenticeships were common.  

Architects

The Architects I spoke to say they maintain standards largely through their initial training and a Quality Assurance procedure.  I did look at the Q.A.  procedures that the architects put in place.  It was quite an impressive checking process that they have at every stage of the design process.  They went through a quality assurance check in which the architects had to comply with the procedures that they had actually set down.  It was common for them to have regular reviews of projects, normally monthly, to ensure that they were providing service excellence.  They also had final technical reviews prior to tender in which the design was rigorously checked for compliance with requirements and to ensure that it actually worked.  Most of the architects had a procedure in place whereby the various processes of design were signed off by the clients.  When they got to a certain stage, the client agreed to that stage, they then moved onto the next stage of the design which was in ever increasing more detail.  I have to say that I was impressed by the systems and procedures that the architects had in place with regard to the quality standard required during the design process.  Some of the Architects who I spoke to also had systems in place whereby if they felt that a contract was going wrong, there was a process of peer review  During that process the more senior architects would be brought in to advise if the project was seen to getting into difficulties.  

They did have training programmes in place, but they saw a need to increase that programme.

Quantity Surveyor

The quantity surveyors I spoke to saw the standards being maintained through a combination of supervision, training and experience.

They saw the use of partners in a  “hands on” role as being the most effective way of maintaining standards.  The partners would be in charge of sizeable groups with associates and senior and junior surveyors all reporting to the partners in charge.  The partners would oversee and approve everything going out of the office by way of advice to the client and see most of what came in.

The firms I spoke to had an extensive training programmes in place using in-house and external speakers and trainers.

Engineers 

As with the architects the engineers place great reliance upon the training undertaken during the engineers more formative years of training.  They all however placed great emphasis on continuing further development and there was a clear recognition that the days when an engineer would qualify and never open a text book again were long since gone and that there was a need for this continuing professional development.  

In a fashion similar to the project managers they also saw the experience of senior engineers as being one of the best ways to maintain the standards. 

How do they manage risk

I asked the various professionals first of all what they would actually see as being their greatest risk.  The project managers, architects and the engineers articulated their greatest risk as being caused by other professionals failing to perform properly.  That might cause difficulties on a project and potentially involve them in a claim against their P.I. insurance if the client decided to pursue all its professionals.  They also saw a major risk from difficulties in co-ordinating different designs from different disciplines.

One of the ways they saw as minimising the risk was for the various professional appointments to be properly co-ordinated.  All of them saw the professional appointments as being a very difficult area where a tremendous effort was expended by all parties to ensure that the contracts of the different disciplines all married up.  Interestingly enough, the theory of other professionals causing them a problem was identified by architects, project managers and engineers as being one of their greatest risks, but not the quantity surveyors  The architects and engineers also saw a risk that the design would be considered by the contractor to be inadequate and more particularly that it could be late and uncoordinated with the designs of other disciplines.  They all saw that as a major risk.  Other risks include claims from the contractors and claims management. All saw that there was a need to increase client awareness that changes quite often led to cost and time problems that were disproportionate to the changes that the client wished to make.

However, as the project managers, architects and engineers freely admitted, as far as professional indemnity insurance was concerned, the greatest risk period is not the period during which the design is carried out but during the construction process.  The quantity surveyors’ on the other hand saw the pre contract stage as the time of greatest vulnerability 

The quantity surveyors saw the greatest risk if they got their estimates wrong, particularly so if they were involved in a two stage tendering process, where the project may be quite advanced before the true values become known.

During the discussions with the architects they generally felt that the training of an architect, which was predominately creative, did not have the correct balance between creative work and lets say the harsh realities and the hurly burly of construction or contract administration.

All disciplines saw the allocation of the correct quality and numbers of staff as being one of the best ways to manage risk.  All of them admitted however, that in times of boom, it is more difficult to apply the correct quality and numbers of resources to any particular project.  All of them, like all industries, did say that they ended up I will use my expression, spinning plates from time to time, they all saw that, all identified it as a risk.

Project Manager

The Project Manager saw experience as being the best way to manage the risk.

Architect

Increasing awareness and peer review.

Quantity Surveyor

“Hands on” involvement of the partnership.

Engineer

Training, education and use of senior people.

One of the engineers that I spoke to did say that when they were undertaking pioneering engineering work, they would innovate by increments, in simple terms they would push forward the frontiers as opposed to making giant leaps beyond the frontiers of engineering techniques and technology.  Further risk could be minimised by using prototypes and mockup testing.

How will they perform in the future

To a large extent how the professionals will perform in the future will depend upon how construction is handled in the future.  As I have outlined earlier in my talk, construction has developed and evolved considerably in the last 25 years.  However, it is still fair to say that construction is still seeking the correct form of procurement and it is probably fair to say that construction has not yet found it.  Everyone is still looking for the holy grail.

In the late 80’s it was felt that management contracting was the answer.  It would enable contracts to get off the ground quickly, be built quickly and concurrently with the design.  Contractors were involved early in the process.  I think it is fair to say management contracting fell into disrepute for a variety of reasons, some of which were fair, some of which were not.  My own view of management contracting was that there was no great incentive for a contractor to put his best people on the site.  As the contractors’ risk was minimised, so was his need to minimise his risk.  

New Procurement Methods

Over the last few years there have been various initiatives which have been put in place.  The current round of procurement methods include:-

1. Private Finance Initiatives, (P.F.I.)

2. Partnering, 

3. Prime Contracting.  

All of those different forms of procurement put contractors and consultants further up stream in the procurement process.  The division lines between contractors and consultants are becoming even less distinct.  The integration of the consultants and contractors into one unified process is seen as one of the ways forward for the future.  It does however have its drawbacks.

P.F.I. brings together the different functions and disciplines of funders, developers, contractors, design consultants and quantity surveyor’s in one consortium to build projects.  There is however a major difference.  Most construction projects involving buildings require that the building be finished ready for occupation by the end user, who will often equip it or fit it out.

A P.F.I. project however must be ready for use by the end user and the norm is that it must be certified as ready for use.

As the income to the consortium will not normally start until the project is certified, that certification process is essential.  Imagine if you will a new hospital.  It is constructed, but will it function as a hospital?

Many, if not all P.F.I. projects will require an independent certifier, normally appointed by both parties – the client and the consortium to certify that the project is ready for use.

That certifier has an important and unenviable task.  If he certifies that the project is ready for use and it turns out that it is not, he or she may be in difficulties with the end user.  If on the other hand he will not certify it as ready for use, the consortium whose income flow can not start are unlikely to be pleased.

It is possible that even between the different consortium members, difficulties may occur.  If the project is late by say 6 or 12 months, the funders or developers are unlikely to be impressed.  If the cause of that difficulty can be laid at the door of a design consultant, the repercussions can be considerable.

Partnering is a process whereby employers will use a selected group of professionals and contractors to undertake all its construction work.  The idea is that good relationships will develop between the parties and the adversarial relationship will be avoided as the parties work together for the good of the project.

It will and does work in circumstances where the participants make reasonable returns, I have doubts that it would work if they do not.  Who would want another loss making project?  It can only really apply of course to organisations that carry out a lot of construction.

Prime contracting is an approach to the procurement and maintenance of buildings.  It uses a Prime Contractor to assemble all the parties and parts to a contract.  The approach is seen to address best practice techniques, life-cycle costing, value engineering and risk management.  It is seen by some to avoid the adversarial attitudes and be more efficient.

Prime contracting like partnering replaces short-term, single project relationships with longer-term, multiple project relationships.  The strategy is to incorporate improvement targets to reduce costs, improve quality, and take a more holistic approach to the entire functionality of a building.

Changing Professions

The respective roles of engineers and quantity surveyors will continue to change and evolve.  Engineers see greater specialisation, Quantity Surveyors the same.  Architects do see some diversification in the future, but probably less so than other professions.  Project managers too saw their role changing and evolving in the future but held diverse views as to what the future might bring.  My own guess is that for the larger firms, the differences between “firms” of project managers and contractors who manage projects will become less.

With all the new procurement processes the dividing lines between different disciplines, different firms, different companies will become less and less clear.  If a project goes badly wrong, in my opinion it will become increasingly difficult to find the party responsible for the causes.  

Contractors’ too are changing.  Many of the large contractor’s such as Laings and Amec, are withdrawing from the competitive Tendering market.  They are prepared to see turnover decrease if profitability increases.

Size will count

All of the major firms I talked to saw that the large firms will get larger, smaller firms will get swallowed up, absorbed by the larger firms.  The future may mean that one will get very large firms, very small firms, some specialised firms, but very little spread in size. 

It was one of the Quantity Surveyors who identified that the need to have larger P.I. coverage may be a contributing factor in the preference of clients to use larger firms.  Smaller firms do not have sufficient cover.

I.T.

All of the firms I spoke to saw increasing use of information technology as being increasingly important, indeed essential, in their present business and it will continue to be even more essential.  

Architects and engineers saw the greater use of IT as being an essential tool in minimising co-ordination problems with the design.  

Architects in particular saw the ability to produce information in perhaps not quite virtual reality format but not far away from it as being an immense advantage to them in the future.  It would enable them to ensure that their clients fully understood the product that they were going to get and they felt it would be helpful to avoid the client changes that they all experienced and which were the bug bear of a great many construction projects.  The engineers however saw it as much more of a tool to avoid the inevitable difficulties that they experienced between clashes between services and structure and services and services.  

Some of the firms felt that the increasing use of the internet would make a substantial change to procurement methods but not all of them were exactly clear as to how it would take place.

Other Comments

I thought you would also be interested in some of the points that were raised by the people I spoke to.  

Most of, if not all of the professional firms thought that the Professional Indemnity Insurance should change.  In particular, they identified large projects where it was felt a project wide insurance could take the place of the individual insurance’s of all of the different professionals which they saw as very wasteful and very time consuming.

Some of them felt the P.I. business should be more proactive.  They saw it as primarily reactive and not proactive, although one or two of the architects were quite complimentary about their insurers  The engineers and some of the other architects were not. 

All of them were interested in obtaining feedback from the insurers.  Some feedback is provided but the thought was expressed that if more information was provided in a concise, understandable format, it would assist them greatly in understanding where other projects had gone wrong.  None of them advocated a name and shame policy, but they felt that if there was sufficient information to them, that would be extremely helpful to them.

My own observations

Within their own disciplines there is little doubt that there is immense talent within the construction industry professionals.  There is however a clear need to improve the education of the professionals when it comes to matters that may give rise to a claim against their insurance.

Most of, if not all of their training is directed at design or cost management.  Little training appears to go into examination of projects that have gone wrong and how to learn from them.  That is not a criticism, they are all busy professionals and their primary focus is in building projects.  I think that there is an understanding however from them all that there is a greater need to understand projects that have gone wrong, where they have wrong and what can be learned from them.

I was left however, with a very clear impression that the area of highest vulnerability was the area where with the exception of the Quantity Surveyor’s, all those disciplines were least equipped to deal with the situations that they often find themselves in.

Companies such as my own see the same mistakes being made over and over.  My own view is that companies do not learn from mistakes, people do.

We provide a service to owners on construction projects on dispute mitigation and avoidance.  I have been asked in the past why clients should pay fees for such a service when they have a plethora of professionals working for them.  My response to that is that the average cremation in this country today is £1200.  A smoke detector will cost you £10.

Adjudication

Most of you I assume are aware that for the past two years, the construction industry has got a new individual within their midst.  He is called an adjudicator.

The adjudicator is there to adjudicate on disputes that occur within the industry.  His job is speedy, if rough justice.  When appointed he has 28 days to adjudicate.  All of the disputes centre around money and it is the adjudicator’s job to determine who gets the money and how much.  Adjudicators’ decisions are being challenged in the courts but the courts are being increasingly robust in upholding the adjudicators decision.  What this may mean is that clients may find themselves within a remarkably short space of time on the receiving end of an adverse adjudication decision.  Let me give you an example.

A client came to see me recently, he had just received a notice of adjudication from a contractor on a project where the project was 6 months late and liquidated damages were being withheld.  The adjudication notice asked the adjudicator to determine three things. 

1. Was the client entitled to retain L..D.’s?

2. The contractor has applied for payment of a 900K loss and expense claim that he wanted paid.

3. The contractor applied for an extension of time and associated loss and expense.

I advised this particular client that I felt that on a technicality he had lost the first two points.  I advised him that the technicality might mean that 

(a) he would have to hand back the liquidated damages that he had retained and 

(b) pay the contractor £900,000 worth of claims where applications for payment have been made but not paid.  

He was relaxed about the first point, but quite taken aback and alarmed at the second.

The reason for the technicality was that the quantity surveyor had not provided to the contractor a “Notice of Intention to Withhold Payment” within a stipulated period.  That mistake by the quantity surveyor may have resulted in that client having to pay to the contractor £900,000.  Were that to happen I could quite imagine the client taking issue with the quantity surveyor if he had to pay out £900,000 out and then have to arbitrate or litigate in order to get it back.  In order to get it back he would incur substantial legal and other costs in order to recover that money; not to mention delay.

The adjudicators are being asked to decide on all sorts of issues and with ever increasing regularity.  The RICS, for example appointed over 90 adjudicators in February alone.  I have heard that one adjudication was over £90,000,000.  That might be quite rough justice for someone if the adjudication were to go the wrong way.

I asked all the professionals if they felt that adjudication was going to create more or less risks.  Not surprisingly some said it would create more risks, some said it would create less risks and some said it would be about the same.  My own feeling is that the answers I got were about right.  In some cases it would create more risks for the professionals, in others it would minimise the risks.  The adjudication process, in the two short years in has been in existence, is becoming ever increasingly formalised.  It was popular belief that before adjudication was brought in that it would minimise the work for the lawyers.  All of the lawyers I know are actively involved in the adjudication process and in my opinion, quite rightly so.  Frankly I wouldn’t want to have £90,000,000 worth of my money being adjudicated without having my lawyer present.
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