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(A)  
Proportionate damages – apportioning liability between Defendants and Insurers and Parliament’s intervention
1. On 3 May 2006 the House of Lords effectively decided in Barker v Corus [2006] 2 WLR 1027 that its earlier decision in Fairchild v Glenhaven Funeral Services Limited [2003] 1 AC 32 was incorrect.  On 25 July 2006, The Compensation Act 2006 received its Royal assent.  By that Act, Parliament decided that the House of Lords decision in Fairchild should be reinstated. The principles established in Fairchild and in Barker remain relevant to cases outside the scope of mesothelioma. Section 3 of the Act legislates only for cases of mesothelioma.
2. The decision in Barker clarified the circumstances in which the Fairchild principle operates to impose liability on defendants where it was not possible to determine which Defendant of a number of defendants was tortiously responsible for causing damage to the Claimant. In Barker the House of Lords held that a Defendant held liable under the Fairchild principle should only be held severally liable and should only be liable for a proportion of the Claimants’ damage apportioned according to that Defendant’s contribution to the risk of injury. In other words, a Defendant could not be held liable for the whole of the damage to the Claimant, if others might also have caused that damage.
3. In Fairchild, the House of Lords had decided that a worker who had contracted mesothelioma after being wrongfully exposed to significant quantities of asbestos dust at different times by more than one employer or occupier of premises could sue any of them, notwithstanding that he could not prove which exposure had caused the disease.  The decision was a departure from the usual rules of causation which required that a Claimant should be required to prove that the damage which the Claimant had suffered had been caused by the Defendant’s breach of duty. The rationale for departing from the usual rules of causation was that it would be unjust to a Claimant, who had undoubtedly suffered serious and terminal damage at the hands of at least one employer who had exposed the employee to asbestos dust, not to be able to recover at all, because he (or she) could not prove which employer was responsible for the fibre of asbestos dust which had caused the mesothelioma. In Fairchild the state of scientific knowledge about the mechanism by which asbestos fibres cause mesothelioma did not enable any Claimant who had been exposed to more than one significant source of asbestos to satisfy the usual test.
4. Fairchild was troublesome for insurers.  It enabled Claimants to identify a relevant Defendant who was insured for some or all of the relevant time of exposure and to sue that Defendant so as to be able to recover 100% of the value of the Claimant’s claim from that one Defendant.  It avoided Claimants having to identify all possible employers who had exposed the employee to asbestos dust. They would not have to consider and develop the evidence in relation to all those employers and subsequently bring proceedings against those whom it was thought had been in breach of their duty to the employee in exposing him (or her) to asbestos dust, in order to recover damages equal to 100% of the value of the claim according to the degree and extent of damage and loss suffered.  A single employer would be responsible for paying 100% of the value of the injury. It meant that one insurer, who might have been on risk only for a short period of time for one of many defendants, could be responsible for meeting the whole claim, irrespective of the other employers who might also have been responsible and who may have become insolvent or might not have been insured at the relevant time.  In short, it placed the risk of the inability to prove a claim specifically against one or more solvent or insured employers, on one employer/insurer and not on the Claimant.
5. Barker effectively limited the scope of Fairchild by deciding that the damage which had been suffered was the creation of the risk which caused the damage which materialised.  Accordingly, that involved quantifying the likelihood that the damage which was known to have materialised was caused by a particular Defendant.  Once that was done, it would be possible to determine the share of the damage that could be attributed to that Defendant.  The attribution of liability according to the relative degree of contribution to the chance of the disease being contracted was fair and assessment of the damage is which any Defendant should be responsible for, would be undertaken by reference to the proportion of the risk attributable to the breaches of duty by the defendants. In short, Barker effectively decided that Fairchild was not correct and the House of Lords retreated to the more normal analysis that an employer/Defendant should not be responsible for more damage than it could be shown was the damage which had been caused by that particular employer/Defendant.  
6. Since in a mesothelioma case it is not possible to apportion the actual damage between defendants (because only one fibre would be required to cause all the damage), the approach taken in Barker was to identify the “creation of the risk” as the relevant damage.  This enabled apportionment of the responsibility for the “creation of the risk” – i.e. responsibility would be apportioned among those employers who had created the risk.  It was suggested that this could be done on a time exposure related basis or on an intensity exposure related basis or a combination of the two.  The House of Lords did not decide the appropriate means of a determining what the proportion should be in Barker and remitted the case to the lower court to determine the damages by reference to the share of risk attributable to the breaches of duty by the defendants.
7. The decision was greeted with acclaim by insurers, but not by those representing the interests of injured Claimants. Within weeks, if not days, the Prime Minister was being lobbied to change the law, to assist those dying from mesothelioma by enabling them to bring proceedings against one Defendant only and not requiring them to sue all past employers possibly responsible for the injury/disease they had suffered. 
8. At the GMB conference on 13 June 2006, the Prime Minister stated: “I regret that judgement.  I am looking, at the moment, to see the best opportunity to change it.  If we can change it, we will.  I hope to announce something on this in a couple of weeks”.  
9. Parliament moved quickly and the issue was addressed swiftly.  Section 3 of The Compensation Act 2006 received Royal assent on 25 July 2006. In short, this section returned to the law to the position as it was after the Fairchild decision, i.e. each Defendant is jointly and severally liable and a Claimant can therefore recover 100% of the value of his (or her) claim against a single Defendant.
10. Section 3 applies only to victims of mesothelioma.  It provides that where 
a. a person (“ the responsible person”) has negligently or in breach of statutory duty caused or permitted another person (“the victim”) to be exposed to asbestos and 
b. the victim has contracted mesothelioma as a result of that exposure and 
c. where because of the nature of mesothelioma and the state of medical science it is not possible to determine with certainty whether it was the exposure caused by the responsible person or some other exposure which caused the victim to become ill 
d. and the responsible person is liable in tort in connection with the damage caused to the victim by the disease (whether by reason of having materially increased a risk or for any other reason) the responsible person shall be liable in respect of the whole of the damage caused to the victim and shall be jointly and severally liable with any other responsible person. 
11. Section 3 states that the responsible person shall be responsible for the whole of the damage caused to the victim irrespective of whether the victim was also exposed to asbestos
a. Other than by the responsible person (whether or not another person has liability in tort), or
b. By the responsible person in circumstances in which he had no liability in tort.
The second point deals with a Defendant employer who may have exposed an employee during a period when the Defendant employer could not be held to be in breach of duty and also may have exposed the employee during a period when the employer could be held to be in breach of duty.  Thus, if the only exposure which the victim suffered was as a result of exposure to one employer, which included negligent and non-negligent exposure, that employer would be responsible for 100% of the claim, assessed at 100% of the loss and damage suffered by the employee as a result of contracting mesothelioma.
12.   The deliberate intent of Parliament is to leave it to insurers and solvent defendants who have been sued alone for 100% of the value of the claim, to pursue any other contributing employers if they wish to do so. The victim is spared the responsibility of pursuing several employers and obtain various proportions of his (or her) damages from each of those employers.
13. Section 3 (3) expressly permits one responsible person to claim a contribution from another responsible person.  It also expressly provides that a finding of contributory negligence is not prevented by the terms of the Act. Section 3 (3) directs a court considering the extent of contributions of different responsible persons to have regard to the relative lengths of the periods of exposure to which each was responsible, but expressly provides that if responsible persons agree to apportion responsibility among themselves on some other basis, they shall be entitled to do so and also provides that the court may apportion responsibility on a different basis if the court thinks that another basis is more appropriate in the circumstances of a particular case.
14. In October 2003 the ABI introduced its “Guidelines for Apportioning and Handling Employers’ Liability Mesothelioma Claims”. The guidelines were introduced in direct response to the decision of the House of Lords in Fairchild. Henceforth, these are likely to remain significant in the handling of mesothelioma claims. 
15. The effect of the legislation is limited to cases of mesothelioma, because of the limited state of scientific knowledge and the fact that only one fibre is required to trigger the condition.  In any other case where several employers may have contributed to a condition, but it is not possible to determine which of those employers has in fact caused the condition, the principles set out in Barker are likely to be applied – i.e., the relative contribution to the risk of injury is likely to be the measure by which an employer/insurer’s liability is determined. That liability will be several and not joint i.e. the employer/insurer will be legally liable only for the extent of the contribution of that employer to the injury sustained by the employee.  In essence, the decision in Barker returns the law to its pre-Fairchild state generally in relation to contribution and the cause(s) of indivisible injury, except that in relation to mesothelioma, The Compensation Act 2006 reinstates Fairchild.
(B)  
Avoiding liability – restricting insurers’ right to avoid for breach of the duty of utmost good faith 
16. English law may be on the retreat from enforcing these strict duty of utmost good faith required of insureds when seeking cover (either at inception or renewal).  Any retreat is likely to modify the remedy for non-disclosure or misrepresentation in that insurers’ right to avoid a contract of insurance where every fact which an underwriter would want to know has not been disclosed, may be restricted. The requirement to disclose all material facts and/or not to misrepresent any material facts is long-standing in English law, as it is the remedy of avoidance where there has been a breach of the duty requiring such disclosure.
17. The central passage from Lord Mansfield’s judgment in Carter v Boehm
 is frequently quoted in English insurance law, but it bears repeating since it effectively represents the law today some 250 years later:

“Insurance is a contract upon speculation.  The special facts upon which the contingent chance is to be computed, lie most commonly in the knowledge of the insured only: the under-writer trusts to his representation, and proceeds upon confidence that he does not keep back any circumstance in his knowledge, to mislead the under-writer into a belief that the circumstance does not exist, and to induce him to estimate the risque, as if it did not exist.
The keeping back such circumstance is a fraud, and therefore the policy is void.  Although the suppression should happen through mistake, without any fraudulent intention; yet still the underwriter is deceived, and the policy is void; because the risque run is really different from the risque understood and intended to be run, at the time of the agreement.
The policy would equally be void, against the under-writer, if he concealed; as, if he insured a ship on her voyage, which he privately knew to be arrived; and an action would lie to recover the premium”.

18. The right to avoid a policy of insurance for non-disclosure of a material fact protects the insurer from innocent, negligent or fraudulent non-disclosure. The obligation to disclose material facts is codified in section 18 Marine Insurance Act 1906. 100 years have passed since that codifying act was passed. There has been no substantial reform since.
19. In 1995, an attempt was made in Pan Atlantic v Pine Tops [1995] AC 501 to restrict the right of insurers to avoid a contract of insurance for non-disclosure of material facts, unless the non-disclosed fact would have had a decisive influence on the making of the contract of insurance.  That attempt was rejected. It was held that a “material circumstance” is one that would have an effect on the mind of a prudent insurer in estimating the risk and it is not necessary that it should have a decisive effect on his acceptance of the risk or the amount of premium to be paid. The House of Lords recognized the protection insurers receive. Lord Templeman referred to the law being “sufficiently tender” towards insurers
 while Lord Mustill consoled himself with the fact that “these [insurers] were no shorn lambs who needed the winds of the common law rule to be tempered”.  In the Court of Appeal, Nicholls LJ had said that an insured who had not acted fraudulently should be allowed to recover a proportion of his loss based upon the amount of premium actually paid, expressed as a proportion of the premium that would have been paid had full disclosure been made
.  This has never been a principle of English law and has not been taken up by the common law. In The Star Sea
 Lord Hobhouse described the remedy as being of “disproportionate benefit” to the insurer.
20. The House of Lords imposed a minimum restriction on the right of an insurer to avoid a contract for non-disclosure of a material fact. This was achieved by the requirement that the underwriters should establish inducement i.e., an underwriter had to show that he has been induced to write the policy on terms different from those he would have written the policy on if there had been full disclosure. Unless this could be established, insurers would not be entitled to avoid the policy from inception or renewal. This brought the law of non-disclosure into line with the principles of misrepresentation, which required a party relying on the misrepresentation to establish that he had been induced to act in a manner which he would not otherwise have acted if there had been no misrepresentation (or non-disclosure).
21. In practice, proving inducement is generally not difficult. There is a school of thought which holds that reliance can be presumed. See Lord Mustill’s speech in Pan Atlantic where he said that “there is a presumption of inducement” and that “the insured will have an uphill task in persuading the court that the withholding or misstatement of circumstances satisfying the test of materiality has made no difference”. Also see St. Paul Fire and Marine Co (UK) Ltd v McConnell Dowell Constructors Ltd [1995] 2 Lloyd's Rep 116 and James v CGU Insurance [2002] Lloyds Rep 206. 
22. A limiting gloss was put on this in Marc Rich & Co AG v Portman [1996] 1 Lloyd's Rep 430, affirmed [1997] 1 Lloyd's Rep 225, Longmore J held that an insurer cannot rely upon the presumption if he has failed without any reasonable excuse to give evidence as to his state of mind at the time the risk was negotiated. This was expanded upon by the Court of Appeal in Assicurazioni Generali SpA v Arab Insurance Group (BSC) [2003] Lloyd's Rep I.R. 131. It held that case that there had been no inducement, as the retrocessionaires had not been able to demonstrate that they would have refused to accept the risk had the true picture being presented. It held, as a matter of principle to be applied to the facts of each case, that an insurer must show at least that but for the relevant non-disclosure or misrepresentation, he would not have entered into the contract on those terms. It further held, that there is no presumption of law that an insurer or re-insurer is induced to enter into the contract of insurance by a material non-disclosure or misrepresentation. However, the facts may be such as it can be inferred that the particular insurer or re-insurer was so induced even in the absence of evidence from him or her—for example, where an underwriting manual would make clear that if additional facts had been known, the contract terms would have been different (if it would have been entered into at all). 
23. The current state of the law on inducement requires an underwriter responsible for the underwriting of the risk and who is available to give evidence, in fact to give evidence in order to seek to prove that he or she would not have entered into the contract on those terms, had there not been non-disclosure or misrepresentation. But the burden which has to be discharged does not appear to be very substantial. Reference to underwriting guidelines as to how additional information may have impacted on the premium or terms of cover (including the excess or deductible) may readily establish the inducement. 
24. Although the House of Lords in Pan Atlantic placed a barrier in the way of insurers before they could rely on non-disclosed material facts to avoid a contract of insurance, that barrier is evidently not a true impediment preventing insurers from relying on non-disclosed material facts which have no real relevance or significance to the risk or to any subsequent loss.
25. Longmore L.J. has recently recognized the difficulties with the law about non-disclosure of material facts and questioned whether the law should be changed.  In Northstar Shipping Ltd & Others v Sphere Drake Insurance Plc & Others [(2006] 2 Lloyd's Rep 183] he said (paragraph 53): 
“This case does, however bring into sharp focus the problems of the present state of the law about non-disclosure.  We are compelled to conclude, as a result of the expert evidence given to Coleman J, that false allegations of fraud made by third parties were material matters to be disclosed to underwriters at the time of placing.  While the law remains as set out in section 18 of the Marine Insurance Act that is an almost inevitable conclusion since  materiality is a question of fact on which the expert evidence of underwriters is admissible.  Most expert underwriters will be likely to say that an allegation of fraud, not shown to be false at the time of placing, was material in the sense of being a circumstance which would influence the judgement of a prudent insurer (such as themselves) in fixing the premium for determining whether he will take the risk.  Is it not time that the law was changed at least to the extent that an insured’s disclosure obligation should be to disclose matters which the insured knows are relevant to the insurer’s decision to accept the risk or which are reasonable assured could be expected to know how relevant to that decision?”
26. In other words, the effect of the common law which supposes that the insured is deemed to know what is material to a prudent underwriter, would be significantly reduced.
27. In his judgement, Longmore L.J. referred to publication by the Law Commission of its scoping paper in preparation for a review of insurance contract law and expressed the view that this area of the law should receive the Law Commission’s detailed consideration and that proposals emerging from that consideration would be enacted.  He observed, that Australia with its Insurance Contracts Act 1984 was well ahead of the United Kingdom in this field.
28. It is instructive to consider the Australian legislation. The Insurance Contracts Act 1984 provides that:
a. Where a statement that was made by a person in connection with a proposed contract of insurance was in fact untrue but was made on the basis of a belief that the person held, being a belief that a reasonable person in the circumstances would have held, the statement shall not be taken to be a misrepresentation: section 26(1);

b. A statement that was made by a person in connection with a proposed contract of insurance shall not be taken to be a misrepresentation unless the person who made the statement knew or a reasonable person in the circumstances could be expected to have known, that the statement would have been relevant to the decision of the insurer whether to accept the risk and, if so, on what terms: section 26(2);

c. In general insurance, if a non-disclosure or misrepresentation was fraudulent, the insurer may avoid the contract.  If, however, the insurer is not entitled to avoid the contract, the liability of the insurer in respect of a claim is reduced to the amount that would place the insurer in a position in which the insurer would have been if the non-disclosure had not occurred or the misrepresentation had not been made: section 28(2) & (3);

d. In any proceedings by the insured in respect of a contract of insurance that has been avoided on the ground of fraudulent failure to comply with the duty of disclosure or fraudulent misrepresentation, the court may, if it would be harsh and unfair not to do so, disregard the avoidance and, if it does so, shall allow the insured to recover the whole, or such part as the court thinks just and equitable in the circumstances of the amount that would have been payable if the contract had not been avoided: section 31(1)
.

29. By section 26, a reasonable belief as to the truth of a representation and reasonable belief as to materiality, much as with the duty of disclosure, are made essential factors to actionable misrepresentation.  Merely because an answer in a proposal is not true, does not make it a misrepresentation within the meaning of the section.  The statute also provides (section 27) that a failure to answer or an incomplete answer cannot be a misrepresentation, thereby imposing on the insurer an obligation to question further any answer which is given which is incomplete.
30. Under section 26 (1) the court is required to place itself in the shoes of the person making the statement and ask did the person making the statement believe the statement and would a reasonable person in the same circumstances have held that belief? 
31. Section 26 (2) introduces a test of knowledge of the relevance of the non-disclosed or misrepresented fact to the decision of the insurer, in that it provides that the statement made in connection with a proposed contract of insurance shall not be taken as a misrepresentation unless the maker could be expected to have known the statement would have been relevant to the decision of the insurer. 

32. Where the insurer is required to prove that a reasonable person would be expected to have known of the materiality, it does not have to prove that such a person would have known of it, nor that such a person would have been expected to have known of it, but only that such a person could be expected to have known of it.  This is less stringent than proving the subjective requirement of knowledge in relation to the particular insured or proposer. 
33. The limitation on the remedies available to insurers for non-disclosure and/or misrepresentation are set out in section 28, which sets out the remedy for an insurer under a contract for general insurance in the event of non-disclosure or misrepresentation.  Under section 28, the insurer is not entitled to avoid a contract of general insurance for innocent misrepresentation or innocent non-disclosure but may reduce its liability to the amount that would place it in the position it would have been an in the absence of the non-disclosure or misrepresentation. Avoidance is only available if the non-disclosure or misrepresentation is fraudulent.  In the event that it was innocent or negligent, the insured remains entitled to recover under a valid policy of insurance, but the scope and extent of the policy is limited, such that the value of the claim is no greater than it would have been if non-disclosure or misrepresentation had not occurred.

34. This is likely to have little effect, unless the properly disclosed facts or a true representation would have resulted in different terms being applied to the policy which would have had a limiting effect on the scope of cover. If the effect of properly disclosing facts or truly representing the position to insurers would merely have been an increase in the premium or an increase in an applicable excess or deductible, the amount of the indemnity will be adjusted accordingly and reduced to take account of the terms which would have been imposed. In contrast to the right to avoid the cover altogether, this is likely to be of limited utility to an insurer.
35. Where the insurer would have accepted the risk, but at a different premium, the insurer has a cause of action for damages for breach of duty. Its loss will be the difference between the actual and notional premiums.  Where it would have accepted the risk on different terms (whether at the same premium or not) the loss will be the difference between its liability is under the actual and notional contracts.  If it would have excluded the risk which gave rise to the claim, the amount of its loss will be equivalent to the amount of the claim made against it.  In that case, the insured would recover nothing.

36. The Australian legislation brings a much sharper focus questions of inducement and the requirement for specific positive findings as to what the terms of the insurance policy would have been, if there had been no non-disclosure or misrepresentation. Underlying the Australian legislation is the rationale that it is plainly contrary to the true principle of good faith to impose on the insured a burden which far exceeds the harm which the insured may have done and that the insurer should be entitled to no great redress than that which exceeds the loss which it has in fact suffered.  Accordingly, it should only be entitled to damages for the breach of duty, equal to an amount which would put it in the position it would have been in if there had been no breach of duty.  
37. The position is otherwise for a fraudulent misrepresentation.  In such a case, the insurer may avoid the contract, in accordance with section 28 (2), but subject to section 31 which prevents avoidance if the court considers avoidance would be harsh or unjust.

38. There is a further provision which limits the scope of an insurer to avoid the contract, where there has been an obviously incomplete or irrelevant answer to a question in a proposal form. The legislation provides that an obviously incomplete answer or obviously incomplete information puts an insurer on enquiry and, if it omits to enquire, it is deemed to have waived its right to rely on an insured’s misrepresentation or failure to disclose.
39. Another provision under the Australian legislation also restricts insurer’s ability to refuse to pay claims in certain circumstances.  Section 54 limits the right of an insurer to rely on the terms of a contract of insurance to refuse to pay a claim as a result of an act which occurred after the contract was entered into.  It provides that an insurer may not refuse to pay the claim by reason any of an act of the insured, but permits the insurer’s liability in respect of the claim to be reduced by the amount that fairly represents the extent to which the insurer’s interests were prejudiced as a result of the act.  For example, a condition precedent to liability which required an insured to take positive steps after a loss had occurred which would give rise to a claim for an indemnity, and which was not satisfied, would not permit an insurer to repudiate liability altogether but would enable it to limit its liability to the loss which insurers would have been liable for if not prejudiced as a result of the insured’s act. 
40. In New Zealand, the Insurance Law Reform Act 1977 provides by section 5 (1) that a contract of insurance shall not be avoided by reason only of the statement made in any proposal unless that statement was substantially incorrect and was material. Section 6 (1) provides that a statement is substantially incorrect only if the difference between what has stated and what is actually correct would have been considered material by a prudent underwriter. Section 6 (2) provides that the statement is material only if that statement would have influenced the judgement of a prudent underwriter in fixing the premium or in determining whether he would have undertaken or continued the risk upon substantially the same terms. It may be thought that the requirement that the undisclosed fact "would have influenced the judgement of a prudent insurer" may not necessarily lead to a result which is distinctive from the position at common law.  There is however a difference, however subtle.  At common law, the requirement is to disclose all facts which a prudent underwriter would take into account in his assessment of the risk. Section 6 (2) deems the statement to a material only if that statement would have influenced the judgement of the prudent underwriter when fixing the premium or in determining whether he would have undertaken or continued the risk.  In other words, the test is more akin to the decisive influence test rejected by the House of Lords in Pan Atlantic v Pine Tops [1995] AC 501.
41. It seems very probable, if not inevitable, that the law which was laid down approximately 250 years ago will be amended to restrict the right of insurers to rely upon non-disclosed material facts to avoid a contract of insurance from inception.  The inherent problem lies in the presumption that an insured is deemed to know what would be material to a prudent underwriter contemplating insuring the risk being offered to that underwriter and in giving insurers the right to avoid for innocent and largely irrelevant indiscretions. In this modern world with sophisticated analyses of data relating to risks (particularly the more common risks) and detailed criteria set out in underwriting manuals, an insured cannot be expected correctly to second guess all the facts which would be material to the prudent underwriter relating to the risk which is being proposed. The position may be different with an experienced insured or where a commercial insured deals with the insurer through a broker.
42. There are a number of areas which require review and which may prompt a requirement (or a recommendation) for insurers to ask substantially more questions about the risk.  In the context where there is no current obligation upon an underwriter to ask questions (and therefore even to indicate to an insured what information the underwriter would like to have before offering to contract), the right to an all-or-nothing remedy in the form of avoidance is almost impossible to justify, save in the historical context of the law laid down 250 years ago. The apparent unfairness is to some extent ameliorated in cases which are referred to the Financial Ombudsman Service, since the Ombudsman can enforce the conduct of business rules issued by the Financial Services Authority and can apply his statutory “fair and reasonable” discretion. This has been used to develop an alternative set of principles to the law.
43. Serious areas of concern also include the lack of significant distinction in consequence between innocent, negligent and fraudulent non-disclosure.  As has been seen, Australia has moved to draw a significant distinction between innocent, negligent and fraudulent non-disclosure and misrepresentation.  
44. The absence of any causal link between any non-disclosure and a loss which occurs has also given rise to concern.  This is but another example of the relative unfairness to an insured where an insurer has the right to avoid a policy.  However, there is no logical or legal reason for focusing on the link between the original facts not disclosed and the subsequent loss.  At its heart, is consideration of the formation of the contract -- not the loss which subsequently comes to be indemnified as a result of the contract.  Where the contract was entered into fraudulently, there is substantial reason for relieving the insurer from the consequences of that contract.  Where there has been some innocent or negligent non-disclosure or misrepresentation of a material fact, which would have resulted in different terms of the contract being imposed or agreed, an outcome which reflects the terms which would have been imposed or agreed sufficiently adjusts the position as between insurer and insured, without the need to consider the relevance of the non-disclosed fact to the actual loss or circumstances of loss which is subsequently experienced.
(C)  
Conditions precedent and warranties
45. Generally, by the use of terms described as conditions precedent or warranties, contracting parties may impose any condition precedent to the operation of their contract, and the non-fulfilment of the conditions or warranty is a good defence to an action based on the contract.  It is irrelevant whether its existence is material to the contract, for the parties are entitled to determine mutually that a condition is a condition precedent or a warranty which requires exact fulfilment. This has long been the position at common law. See e.g. Thomson v Weems (1884) 9 App Cas 671; Dawsons Limited v Bonnin [1922] 2 AC 413.
46. In Dawsons the proposal was made the basis of the contract of insurance.  A question as to where the lorry would be garaged was answered incorrectly, albeit that in the incorrect answer was given innocently.  The House of Lords held (by a majority) that the warranted answer went to the root of the contract and insurers were relieved from indemnifying the insured.  The effect of the incorrect answer was that the risk never attached. The law has remained the same such that an incorrect answer which has no relevance whatsoever to the terms or scope of cover (i.e. a proposer who has been in business for seven years as distinct from the five years or nine years stated on the proposal) would entitle the insurer to avoid any liability under the policy.  The insurer may resist the claim on the ground that a condition precedent to its liability was never fulfilled. See Motor Oil Hellas Cornth Refineries SA v Shipping Corporation of India “The Kanchenjunga” [1990] 1 Lloyd's Rep 391. 
47. More recently in Pilkington United Kingdom Ltd v CGU Insurance Plc [2004] 1 Lloyd's Rep IR 891, the Court of Appeal confirmed that there was no ambiguity in the provisions of the policy and that provisions in a policy which were stated to be conditions precedent were not to be treated as a mere formality which was to be evaded at the cost of a forced and unnatural construction of the words used in the policy. They were to be construed fairly to give effect to the object for which they were inserted, but at the same time so as to protect the assured from being trapped by obscure or ambiguous phraseology.
48. Pilkington also confirmed that where an insurer was entitled to rely on breach of a condition precedent in the policy, there was no requirement for the insurer to establish prejudice as a result of the breach, confirming Pioneer Concrete (UK) Ltd v National Employers Mutual General Insurance Association Ltd [1985] 1 Lloyd's Rep 274.

49. A carefully drawn and unambiguous requirement for something positive to be done by an insured as a condition precedent to liability or as a warranty, will be enforced. As there is no requirement to establish any prejudice, so there is equally no requirement to establish any link between the breach of condition/breach of warranty and the ultimate loss for which an indemnity is sought. 
50. There are limited mechanisms in English law to protect an innocent insured from a failure to comply with a condition precedent or a warranty. The law recognizes the sanctity of the contract and the contract terms, where they are unambiguous.
51. The doctrines of waiver and estoppel can operate to limit the right of an insurer to rely upon a failure to satisfy a condition precedent or a breach of warranty. However, the scope of those documents to protect an insured is limited. These doctrines are more substantially protective of insurers. 
52. As above the effect of a breach of warranty is to discharge insurers automatically from any liability under the policy, although this is not always appreciated.
 That result can not be waived.  A breach of warranty does not give rise to any election by the insurer because the effect of a breach of warranty is to discharge underwriters from any further liability on the moment of the breach.  Accordingly, an insured must rely on the doctrine of waiver by estoppel. See J Kirkaldy & Sons Ltd v Walker [1999] 1 Lloyds Rep IR. 
53. There has to be a clear unequivocal and unambiguous representation before there can be any waiver or any waiver by estoppel. Orakpo v Barclays Insurance Services  [1995] LRLR 443, 450 citing Lord Goff in The Kanchenjunga; HIH Casualty and General Insurance Ltd v Axa Corporate Solutions [2003] 1 Lloyd’s Rep I & R 1; Seechurn v Ace [2002] Lloyd’s Rep I R 489.

54. The unequivocal, unambiguous promise or representation has to be that the insurer did not intend to enforce its strict legal rights enabling it to rely on the breach of warranty to bar the claim. See Republic of India & Anor v India Steamship Co Ltd [1998] AC 878. 
55. Notwithstanding the protection which the law provides to insurers, insurers need to remain vigilant when dealing with claims if they wish to ensure that they do not lose the right to rely on a condition precedent which has not been satisfied or a warranty which has been breached. The most obvious way to achieve protection is to ensure that where there is any doubt that liability will attach under the policy, insurers’ rights under the policy are reserved from the first opportunity. Thereafter, the reservation of rights should be repeated at every relevant opportunity. Insurers and their advisers must thereafter ensure that there is no positive representation that the policy will respond.  
(D) 
Clean up costs under a liability policy 
56. Do insurers who write liability policies which provide an indemnity against legal liability for damages, have to provide an indemnity in respect of the clean up costs of a pollution incident, which typically pollutes our streams, rivers and water courses.

57. A typical indemnity provision in a liability policy will provide:

The [underwriters] will provide indemnity to any Person Entitled to Indemnity

1. Up to the Limit of Indemnity against legal liability for damages in respect of

A) accidental injury of any person

B) accidental loss of or damage to Property

C) nuisance or trespass to land or trespass to goods or interference with any easement right of air light water or way other than legal liability for damages which result from a deliberate act or omission of the Insured or which is a natural consequence of the ordinary conduct of the Business and which could reasonably have been expected by the Insured having regard to the nature and circumstances of such act or omission happening during any Period of Insurance in connection with the Business.

58. The policy will also typically provide relevant conditions similar to the following:

a. Condition precedent

Observance of the terms of this policy relating to anything to be done or complied with by the Insured is a condition precedent to any liability of the Company…

b. Requirement to take all reasonable precautions (a general condition)

The Insured at his own expense shall

A) take all reasonable precautions to prevent or diminish loss destruction or damage or any occurrence or cease any activity which may give rise to liability under this Policy… 

c. Requirement to take steps to prevent further loss (a claims condition)

On the discovery of any circumstance or event which may give rise to a claim under this Policy the Insured shall

1. [irrelevant 

2. [irrelevant]
3. carry out and permit to be taken any action which may be reasonably practicable to prevent further loss destruction or damage… 

59.  
Parliament has legislated in the Water Resources Act 1991 to enable the Environment Agency to act when a pollution incident has occurred or is threatened and to take steps to clean up the consequences of an incident or to prevent pollution occurring. 

60. Section 161(1) Water Resources Act 1991 provides:

“Subject to subsections (1A) and (2) below, where it appears to the Agency that any poisonous, noxious or polluting matter or any solid waste matter is likely to enter, or to be or to have been present in
, any controlled waters, the Agency shall be entitled to carry out the following works and operations, that is to say-

(a)
in a case where the matter appears likely to enter any controlled waters, works and operations for the purpose of preventing it from doing so; or

(b)
in a case where the matter appears to be or to have been present in controlled waters, works and operations for the purpose-

(i)
of removing or disposing of the matter;

(ii)
of remedying or mitigating any pollution caused by its presence in the waters; or

(iii)
so far as it is reasonably practicable to do so, of restoring the waters, including any flora and fauna dependent on the aquatic environment of the waters, to their state immediately before the matter became present in the waters


and, in either case, the Agency shall be entitled to carry out investigations for the purpose of establishing the source of the matter and the identity of the person who has caused or knowingly permitted it to be present in controlled waters or at a place from which it was likely, in the opinion of the Agency, to enter controlled waters.

61. Section 161(3) provides:

“Where the Agency carries out any such works operations or investigations as are mentioned in subsection (1) above, it shall, subject to subsection (4) below, be entitled to recover the expenses reasonably incurred in doing so from any person who, as the case may be -

(a)
caused or knowingly permitted the matter in question to be present at the place from which it was likely, in the opinion of the Agency, to enter any controlled waters; or

(b)
caused or knowingly permitted the matter in question to be present in any controlled waters.”

62. Section 161A provides: 

“(1)
Subject to the following provisions of this section, where it appears to the Agency that any poisonous, noxious or polluting matter or any solid waste matter is likely to enter, or to be or to have been present in, any controlled waters, the Agency shall be entitled to serve a works notice on any person who, as the case may be,-

(a)
caused or knowingly permitted the matter in question to be present at the place from which it is likely, in the opinion of the Agency, to enter any controlled waters; or

(b)
caused or knowingly permitted the matter in question to be present in any controlled waters.

(2)
For the purposes of this section, a “works notice” is a notice requiring the person on whom it is served to carry out such of the following works or operations as may be specified in the notice, that is to say -

(a)
in a case where the matter in question appears likely to enter any controlled waters, works or operations for the purpose of preventing it from doing so; or

(b)
in a case where the matter appears to be or to have been present in any controlled waters, works or operations for the purpose - 

(i)
of removing or disposing of the matter;

(ii)
of remedying or mitigating any pollution caused by its presence in the waters; or

(iii)
so far as it is reasonably practicable to do so, of restoring the waters, including any flora and fauna dependent on the aquatic environment of the waters, to their state immediately before the matter became present in the waters.”

63. Also note section 161 (5):
“Nothing in this section-

(a) derogates from any right of action or other remedy (whether civil or criminal) in proceedings instituted otherwise than under this section; or

(b) affects any restriction imposed by or under any other enactment, whether public, local or private.   
64. The act provides that the Environment Agency may act before any damage has occurred to any third party.  It also provides that it may act once polluting matter has entered controlled waters. The Act also provides that the Environment Agency may serve a works notice on an insured who is responsible for a polluting act, to undertake works to prevent polluting matter from entering any controlled waters, or to remove or dispose of polluting matter which has entered controlled waters or to remedy or mitigate any pollution caused by the presence of polluting matter in controlled waters.  (Section 161A) 

65. Where the Environment Agency acts to prevent pollution or to mitigate the consequences of a polluting act, it is entitled to recover the expenses reasonably incurred in undertaking those steps from a person who has caused or knowingly permitted the polluting matter in question to be present at the place from which it was likely to enter controlled waters or caused or knowingly permitted the matter in question actually to be present in controlled waters.  Section 161 (3) provides for the recovery by the Environment Agency of the expenses which it has incurred.

66. For insurers, serious issues arise as to whether:
a. The expenses payable by the insured to the Environment Agency or the costs incurred by the insured in undertaking clearing up works  are “capable of being a legal liability for damages”?
b. If such expenses are capable of being a legal liability for damages, what element (if any) of the sums due to the Environment Agency would constitute a legal liability for damages within the meaning of the policy.
c. If such costs are capable of being a legal liability for damages, what element of the costs incurred by the insured would constitute a legal liability for damages within the meaning of a typical policy.

67. The issue involves consideration of the following:
a. Whether an obligation to pay a statutory debt (the Environment Agency expenses) or costs incurred by the insured (pursuant to the Environment Agency notices to undertake work) is capable of being a legal liability to pay damages.
b. If so, whether that liability is a liability in respect of accidental loss of or damage to property, nuisance, trespass to land or interference with any easement of water or way.
c. If a possible indemnity arises, what elements of the sums due to the Environment Agency or the costs paid by the insured are recoverable from the insurers, having regard in particular to the conditions of a typical policy.

68. Section 161 (5) recognises that proceedings may be instituted under section 161 to enforce payment of expenses, quite separately from any other proceedings which may be instituted to establish civil liability. It also recognises that independent rights of action to bring civil proceedings shall not be affected by a claim under section 161 for payment of the expenses. 
69. The object of undertaking the works and operations where polluting matter has entered controlled waters is, so far as reasonably practicable, to restore the waters (and in effect the aquatic environment itself - see e.g. section 161(1)(b)(iii)) to their state immediately before the polluting matter became present in the waters. 

70. That objective is consistent with the principal aim of the Environment Agency, namely to discharge “its functions so to protect or enhance the environment, taken as a whole, as to make the contribution [considered appropriate by Ministers] towards attaining the objective of achieving sustainable development:” Environment Act 1995, s. 4; see also ss. 5 and 6.  
71. The Environment Agency’s function is to protect the environment as a whole and in particular under sections 161 and 161A, controlled waters. It is not to protect private property or remedy damage to private property. 
72. The Environment Agency does not necessarily own any property which may be adversely affected by a polluting incident.  Its role and obligation is to protect the environment.  It does not own the water which passes along rivers, streams and water courses.  In essence, the Environment Agency does not own property which may be the subject of damage, but undertakes a statutory function of maintaining the environment.  Accordingly, its claim to recover expenses is generally not a claim to recover the cost of repairing damaged property which it owns. Its claim is different from the normal third party claim, where damage to property is a necessary ingredient of a third-party claim brought by an owner or occupier of damaged property.
73. The obligation which arises to reimburse the Environment Agency for the expenses it incurs, is an obligation to pay a statutory debt.  The Environment Agency’s entitlement to recover the costs which it incurs arises because of the provisions of the statute (section 161 (3)) and entitles it to recover all expenses reasonably incurred.  The entitlement arises whether or not actual damage has occurred.

74. The question which arises for insurers is whether a liability to reimburse the Environment Agency is capable of being a legal liability for damages, so as to bring the obligation of reimbursement within the meaning of a typical indemnity provision in a liability policy.
75. At common law, damages have a specific and technical meaning. “Damages” are sums which fall to be paid by reason of some breach of duty or obligation: Hall Brothers Steamship v. Young [1939] KB 748; Yorkshire Water v. Sun Alliance [1997] 2 Lloyd’s Rep 21.  They are “the pecuniary compensation obtainable by success in an action for a wrong which is either a tort or a breach of contract:” see Broome v Cassell & Co [1972] AC 1027; Jabbour v Custodian of Israeli Absentee Property [1954] 1 WLR 139.
76. The word “damages” does not include a statutory debt. See Hall. 

77. See also The Stonedale No 1 [1956] AC 1, a case with particular resonance when analysing the obligations under the Water Resources Act 1991. 
78. The Claimant’s barge was sunk in the Manchester Ship Canal.  Under s. 32 of the Manchester Ship Canal Act 1936, the Defendant was entitled to raise and remove the barge and recover from its owner all expenses incurred.  The Claimant argued that the Defendant’s claim was limited by ss. 1 and 3 of the Merchant Shipping Act 1900, which provided for certain limitations upon a shipowner’s liability to damages in certain circumstances.  The House of Lords held that the liability under s. 32 was not a liability to damages and that therefore the limitations did not apply. The House of Lords expressly recognised that the cause of action created under the statute in respect of the expenses incurred was a debt and not damages. It is noteworthy that, as with section 32 of the Manchester Ship Canal Act 1936, section 161 (Water Resources Act 1991) describes what can be recovered by the Environment Agency as “expenses”. 

79. The statutory debt (or expenses) is/are not compensation obtainable by the Environment Agency by success in an action for a wrong. It does not fall to be paid by reason of breach of duty or obligation.  It falls to be paid because, under the provisions of the Water Resources Act 1991, the Environment Agency can require its expenses to be paid. 

80. The position is more obvious in the case of the costs incurred by the insured in compliance with a statutory works notice served on the insured requiring the insured to undertake works either to prevent pollution damage or to mitigate or clear it up (a section 161A notice).  There is no liability to pay money to any third party at all.  There is no discernible wrong in respect of which damages can be awarded.
81. In a typical policy which provides for a legal liability which is “in respect of accidental loss of or damage to property, nuisance, trespass to land… or interference with any easement right of… water or way” it is not enough merely to establish a liability for damages.  It must be established, that the legal liability is for “damages” in respect of certain defined legal wrongs.

82. Where the obligation is to pay a statutory body (the Environment Agency) in respect of expenses it has incurred in fulfilling its public duty function, the obligation is not in respect of one of the wrongs identified in the insuring clause, even it were possible to characterise the payment as damages in respect of a breach of duty such as is identified in the policy.

83. Even where there may be some damage which has been suffered by a third party, it does not follow that the expenses which are incurred by the Environment Agency in undertaking its statutory role to prevent or minimise pollution, are made recoverable by virtue of the damage which has occurred to an independent third party. The proposition that damage which has occurred to a third party makes the cost of subsequent works undertaken by or on the half of an insured to prevent additional damage was considered by the Court of Appeal in Yorkshire Water and rejected. 
84. It is not the event which gives rise to the entitlement to an indemnity under the policy. It is not correct to elevate the event (which has given rise to the Environment Agency’s expenses and the work done by insured) into the peril insured against. The peril insured against is in fact such legal liability as flows from that event and as is established against the insured. 

85. Where sums are payable to A (pursuant to statute), it is not sufficient to point out that there has been some other wrong committed against B.  The legal liability must be “in respect of” the relevant wrong; it must be to the person in whom the relevant cause of action is vested. The Environment Agency does not rely upon and does not need to rely upon a relevant wrong (as identified in the policy). In fulfilling its statutory function it relies on its statutory right to obtain recompense. Plainly there is no relevant actionable wrong in relation to the works undertaken by the insured. 

86. The obligation under the Water Resources Act 1991 (to reimburse the Environment Agency) arises independently of physical damage to property or breach of a defined legal wrong.  

87. The Environment Agency’s power to carry out works, and require reimbursement of expenses in doing so, extends to works undertaken in anticipation of damage, before damage has occurred and accordingly before any third party will have suffered actionable damage as required by the policy.  See section 161 (1) (a) of the Act entitling the Environment Agency to act where polluting matter is likely to enter controlled waters to prevent it from doing so. 

88. The right to recover expenses is given irrespective of physical damage – if steps are undertaken in anticipation of damage (i.e. before any actionable damage has occurred or could occur) the expenses can be recovered. The recovery of expenses is not dependent on civil liability.  Recovery is pursuant to a statutory right to recover expenses incurred performing the statutory function of protecting and maintaining the environment.

89. Moreover, that power also extends to the Environment Agency’s costs of investigation, which again would be outwith any third party claim. See Section 161 (3). 

90. Where pollution has occurred, the focus is upon the removal of the polluting matter from the water itself.  There need not be physical damage to property owned by third parties. Furthermore, since at common law water is not itself the subject of property, the clearing up of water by the Environment Agency could not constitute remedial work to damaged property, as would be required by the policy, which requires there to have been a liability for damage to property.

91. Moreover, the controlling feature limiting the persons from whom the expenses may be recovered is in section 161 (3).  It is enough for the Environment Agency simply to prove that the person from whom it seeks to recover the expenses, caused or knowingly permitted the polluting matter to be present at the place from which the matter in question was likely, in their opinion, to enter controlled waters or had entered controlled waters. 

92. The right of the Environment Agency to recover the expenses from a particular person is not made dependent on the “polluter” having been negligent or in breach of duty or being liable for some actionable wrong as required by the typical policy.  It depends only on the “polluter” having “caused or knowingly permitted” the polluting matter to be in the controlled waters or to be likely to enter the controlled waters. That does not involve proof of negligence or breach of duty.

93. The words “caused or knowingly permitted” have been considered in the context of prosecutions under section 85 of the Water Resources Act 1991 and the predecessors of that section.4 

94.  
Causing matter to enter controlled waters does not require proof of knowledge or negligence; it does not require fault to be proved.  See e.g. Alphacell Ltd v Woodward [1972] AC 824; Attorney General’s Reference No 1 of 1994 [1995] 1 WLR 599; Environment Agency v Empress Car Co (Abertillery) Ltd [1999] 2 AC 22.  In Empress Car it was held that even if the relevant polluting act was done by a third party, an offence was committed unless the act or occurrence of the third party was extraordinary so that it permitted a conclusion that the defendant’s act did not cause the pollution.  Lord Hoffmann held that, in accordance with the policy of the Act, the offence of causing or knowingly permitting pollution was a strict one: p. 32B-C.  It was perfectly possible that one could commit the offence without being negligent and without the event in question being reasonably foreseeable: p. 34C-D. 

95.  
In summary, even if the obligation to pay the Environment Agency’s costs could be regarded as “damages,” the expenditure did not arise as a liability in respect of one or more of the actionable wrongs required by a typical policy, in order for there to be an entitlement to an indemnity.  
96. 
Before an insured could be entitled to an indemnity, it may have to incur some expenditure which it has incurred, to comply with the conditions of the policy. This might well include the actual expenditure for which the insured seeks an indemnity. Any expenditure which would come within the typical conditions would be irrecoverable. The effect of those conditions is not to make the insured liable for the damage which would have occurred if the work had not been carried out, but only liable for the damage which did occur, notwithstanding that the work was carried out.
97.  
Since an insured would be obliged by the terms of the policy, to incur the expenditure (i.e. it would be contractually obliged to), it could not recover the expenditure under the policy merely by reason of the fact that there was a statutory notice requiring it to undertake work which it was contractually obliged to undertake in any event.  

98.  
The reasonable precautions condition may expressly require that the work shall be undertaken at the insured’s own expense.  A typical claims condition may have no express requirement that the work shall be undertaken at the insured’s expense, but no term can be implied that such work as is undertaken should be paid for by insurers. See Yorkshire Water where Yorkshire Water’s submission that there would be an implied term in the policy that the costs of undertaking work after an event to prevent further damage would be at the insurers’ expense, was rejected. Stuart-Smith LJ observed that there was “no logical difference between preventing damage in the first place (pre-event) and preventing further damage (post event)”.  Note that the Court expressly recognised that the work carried out by the insured in Yorkshire Water would benefit insurers.  But Stuart-Smith LJ stated that “the mere fact that an obligation is imposed on one party for the benefit of another is not sufficient for the implication of a term that the latter will reimburse the expenses of performing it,” p. 31. 
99.  
In a typical liability policy, the scope of the available insurance cover is for an indemnity in respect of such third party loss or damage which an insured is not able to prevent, diminish or reduce, not for the cost of works for the prevention, diminution or reduction of loss and damage, whether undertaken by itself or the Environment Agency.  

100. The express obligation to take such steps at an insured’s own expense is for the very purpose of diminishing the loss and damage which might otherwise have been suffered by a third party, and consequently the scope of the indemnity which insurers would be obliged to provide.  Although a benefit might inure to insurers at the expense of the insured, the policy expressly provides for the burden (to fall on the insured) and the consequent benefit (to be for insurers).  The conditions condition and define the risk being run by insurers.

101. Conclusion – the obligation on the part of the insured to pay a statutory debt (reimburse the Environment Agency) or to undertake preventive works in relation to a polluting or threatened polluting event, should not constitute damages under a typical liability policy.  To be covered for such expenses or costs, the policy should expressly provide for “cleanup costs” to be the subject of an entitlement to an indemnity.
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�   	The court may only adopt this course if the insurer has suffered no or only minimal prejudice as a result of the non-disclosure or misrepresentation.


�  	During the course of argument in the Court of Appeal in Stamp v Cornhill [2002] Lloyds Rep IR 648, one Lord Justice queried where was the causative link between the breach of warranty and the ultimate loss. When told from the Bar that it was not necessary for there to be a link, he remarked “I will need some authority on that”. He was wrong and in the end there was no need to cite authority to him on that proposition, since he accepted the correctness of the proposition from other members of the Court of Appeal. 


�  	Emphasis added


4  	In Alphacell Ltd v Woodward [1972] AC 824 the prosecution was for a breach of section 2 (1) of the Rivers (Prevention of Pollution) Act 1951, which provided “… a person commits an offence punishable under this section (a) if he causes or knowingly permits to enter a stream any poisonous, noxious or polluting matter…”





