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INTRODUCTION





It has been 16 years since the Pearson Report and while there has been some tinkering at the edges, the basic legal structure for dealing with the inevitable casualties of an advanced industrialised society remains much as it did before the Second World War.  





Other speakers at this conference have made a convincing case against the tort system.  I do not want to cover the same ground again and I seek to make only the simple point that the tort system fails most of the people most of the time.





It fails the victims because it presents them with a legal obstacle course where the most financially insecure and vulnerable have to risk everything in order to pursue legitimate claims through the court system.  Declining Trade Union Membership and higher Legal Aid eligibility criteria mean that with the exception of the very rich or the very poor, access to justice is often denied. 





On the other side of the coin, the ability of the Judges to cheat insurers by redefining the standard of care, extending limitation periods, and inventing new heads of damages in a misguided attempt to prop up the tort system has meant that liability underwriters have had to pay claims vastly out of proportion to those which they could reasonably have anticipated when they fixed the premium.  They have to cope with the swings and roundabouts of the common law which while it has brought some comfort to them in a handful of helpful cases, has generally been a chilly wind leading to bigger and better damages for those who can get through the maze.  





Given these pressures, it can easily been seen that if all of the people who had valid claims were able to overcome the legal obstacles in the way, the liability underwriter could easily be put out of business.  Indeed with the growing epidemics of long term industrial disease claims such as asbestos and deafness it is not inconceivable that there will be an exodus of underwriting capacity from the traditional areas of Employers Liability Insurance in years to come.





ADVANCED STUDY GROUP 225





It is fortunate that I have been asked to address you on the question of insurance alternatives to the tort system at the time when we are about the have the benefit of the collective wisdom of the 8 members of the Insurance Institute of London's Advanced Study Group No. 225 who have reported this Summer on "Liability Insurance and Compensation for Personal Injury and Property Damage".  As with all of the Institute's Advance Study Groups, it has brought together practical people with an in depth knowledge of the subject and has addressed the problems and highlighted the possible solutions as only people with first hand practical experience can.  





The ASG concluded that in practice the tort system is an inadequate means of providing compensation for personal injuries.  The report acknowledges that substantial change to the system is both difficult and unlikely and any changes that are made in the legal system are unlikely to fully resolve the anomalies.  It concludes that the insurance industry should support fully moves towards no fault compensation schemes and encourages the insurance industry to develop products which would enable public and commercial concerns to overcome the deficiencies of the present system.  





The report's conclusions are brief and unsurprising and do not fully reflect the detailed work done by the ASG in looking at the types of insurance solutions which are available.  Amongst what I hope comes across to the listener as a tidal wave of praise, I should perhaps be allowed a few words of criticism.  Such a practical analysis as carried out by the ASG deserves equally practicable remedies and the report needs to be translated into an "action plan" for the industry to influence government consumer groups and the European Commission in an effort to bring about real and lasting change.





POLITICAL REALITIES





It would be easy to say that if the Pearson Report had not been followed by a protracted period of Conservative government, a root and branch reform of the tort system would have occurred.  However I think that such an analysis would be intellectually flawed.  If a sustained period of Socialist government had followed, Pearson is unlikely to have achieved any major impact on the tort system. There are simply too many invested interests on either side.  The Trade Union and the handful of pre-eminent law firms who act on their behalf are actually quite satisfied with the tort system.  They would like to change many of the rules so that the prizes are bigger and their clients chances of losing are reduced, but basically they have a vested interest in keeping the system as it is.  Almost all Trade Unions provide legal services are part of the benefits of membership and it is unlikely that any group with such a vested interest in the status quo would set in place the kind of major changes which are necessary if we are to have a rational method of dealing with the casualties of modern living instead of one which has many of its practitioners rooted in the class war of workers and bosses. 





On the other side of the coin, why didn't the Conservative government during its prolonged period in office do something radical to reform our system of accident compensation.  Apparently here the answer is also vested interests in that without all these Employers Liability cases, what would the legal profession and the Bar do to earn their daily bread.  The concept of "fault" is one which reflects the Victorian values with the Conservative party sees as so virtuous, but the real reason is that Central Office knows that nothing does better for sustaining a Conservative government than keeping public expenditure to a minimum.  Low public expenditure leads to low taxes which leads to Conservative voters. 





The simple political reality is that state sponsored schemes such as that which exists in New Zealand have absolutely no chance of being adopted in the United Kingdom because of their public expenditure implications.  Following the Beverage Report in 1945 and the development of the welfare state with in particular state pensions for all, the treasury has learnt the harsh lessons of making promises which it cannot cost and usually cannot keep. 





It is therefore in my submission pointless to advocate the replacement of the tort system by any form of state sponsored universal accident compensation scheme.  Given that conclusion and wishing to escape the ignominy of being subject the same criticism which I made of ASG 225, it is now incumbent on me to suggest some practical ways in which the cause of a fairer and more efficient accident compensation system could be advanced.  I must first of all occupy you for a few minutes with a little personal background.





My first involvement with no fault personal injury compensation insurance schemes was with the excellent "Schools" policy" originally introduced by Holmwoods and Crawfords, what I think must now be some 15 years ago.  I have a abiding recollection of dealing with one of the first large claims when a school child injured during a school trip to Greece and rendered paraplegic, was paid j100,000 no fault compensation under the scheme and as a precaution the settlement had to be approved by the court.  The District Registrar had clearly not encountered no fault compensation before.   For the first half an hour of the hearing, thought I represented the insurers of the Greek pleasure boat in which the accident occurred.  





When he did finally grasp what the scheme was about, not only did he approve the settlement speaking of the underwriters in the most glowing terms, but also asked for details of the scheme so he could enrol his own children in it.  Incidentally that was the only compensation which the injured child received and I think this story demonstrates that in many respects the insurance industry sells itself short and should be standing up and claiming credit for the real contribution it does make to our society.  





In 1984 a disaster occurred at a place called Abbeystead in Lancashire, I defended the actions brought for personal injuries by some 50 or so members of the public who were visiting an underground valve house belonging to my clients when it suddenly exploded killing 16 people and injuring many others.  The cover in place was a standard PL policy, and I know for a fact that many of the victims had to take second mortgages on their homes to finance the legal proceedings which went all the way up to the House of Lords.  





Eventually another party was found liable and they did ultimately receive compensation after a 3 year struggle.  These were after all entirely innocent victims whose only mistake had been to accept the invitation to visit the installation.  My client at that time was the North West Water Authority and their insurers. It was very evident that there was a conflict between the Water Authority's wish to see the victims compensated and the type of cover which they had actually purchased.  





It was not a comfortable position having to explain to them that they were not at fault and therefore their visitors got nothing.  It was clear that the traditional public liability policy did not fulfil the requirements of either the Insured or the victim.  





What was needed was something entirely different.  I then talked to a number of insurers and produced a wording for what then became known as the "Visitors Compensation Scheme".  This was essentially a personal accident policy of the type provided by many large companies for their employees which paid no fault tariff based benefit in the event of death or injury, but instead of the insured persons being part of the workforce, the "insured population" became lawful visitors to the insured's premises.  





The scheme secured the support of Lloyd's Underwriters, Sun Alliance and Cigna.  I had high hopes for it, in particular in the retail trade where I envisaged that many household names stores would rather buy a no fault compensation policy that paid out to any customer injured on their premises rather than defend their reputation in the Courts, even if ultimately they won.  Unfortunately I do not think more than a handful of such policies were every sold.





I think you will all be reasonably familiar with the types of insurance covers which could be developed into an alternative for the tort system.  





INSURANCE ALTERNATIVES





Essentially these are all derivatives of the personal accident type of policy.  An injured person has primarily two needs.  The first is for financial security, i.e. future financial loss and the second is for capital to compensate him for his loss of amenity.  





Much as it will annoy many I believe the former type of benefit which would replace the victims income insofar as he was rendered incapable of working or could not earn as much as he did before the injury is more important than the former.  This kind of income benefit should in my view be the core of any alternative to the tort system.  As a working proposition I would adopt the two thirds formula used in personal accident underwriting for total inability to work and as a payment aimed at making up the difference between pre and post accident earnings in partial disablement cases.  As for capital benefits, i.e. "general damages", I know there are some underwriters who are prepared to consider matching common law awards, for my own part I think such an exercise is fought with dangers in particular that of bringing an unwelcomed adversarial element into the picture and I would prefer a "continental scale" type of solution.  





However I accept that to be an acceptable alternative to common law damages, a workable scheme must provide both income and capital benefits and if not comparable with common law damages, must at least be comparable with the level of benefits which are provided by the industrial PA schemes presently provided by the top international employers for their employees.  





This probably means the total disability capital payment of somewhere in the order of j300,000 with an income benefit of somewhere in the order of two thirds of pre-accident net earnings in the case of total inability to perform any gainful employment.





CAMPAIGNING





Once a suitable product has been devised and I do not think that is a difficult task, Underwriters must then secure widespread agreement for their proposed reforms.  This will not be achieved by only talking to the Lord Chancellor, the Law Society or indeed anyone who has anything to do with the law.  Underwriters must engage in a constructive dialogue directly with Trade Unions, large Employer and Consumer groups and the Treasury if it is to build the platform which is necessary for wide-scale acceptance.  In fact it should sidestep the vested interests as they have been the source of too much sterile debate over the past 15 years.





MARKETING REQUIREMENTS





I anticipate that a range of products could be developed to replace the existing Employers Liability and Public Liability policy with a no fault alternative.  Indeed I understand that as a matter of historical fact, the Eagle Star developed a no fault Employers Liability policy long before the Second World War, but it failed to secure the necessary support from potential purchasers to establish it as a viable class of business.  I believe that my own attempt at a Visitors Personal Accident scheme as an add on to a Public Liability policy failed to procure a market because of the following factors:-





	(i)	It was an addition to the insurance bill and not in substitution for the existing Public Liability cover;





	(ii)	Notwithstanding careful wording to the contrary, there was always the danger in providing benefit, that the insured could be "bankrolling" the claimant to make a further claim against his conventional liability coverage;





	(iii)	The possibility of double compensation could not be completely eliminated;





	(iv)	There was no incentive to do anything other than the minimum.  





I think these criticisms could be applied to all of the insurance alternatives to the tort system whether aimed at injuries at work or injuries through general public.  I also believe that these disincentives are fatal to any real progress being made and that a degree of law reform is essential.





LAW REFORM





I would suggest a relatively short, but no doubt fairly controversial measure.  It will be called the Tort Reform (No Fault Compensation) Act. 





Its objective would be to encourage the development of no fault compensation schemes and would provide an administrative framework to regulate and secure acceptable standards in the level of benefits provided by such schemes, and would provide for the acceptance of an approved scheme as a statutory defence to certain claims based upon tortious liability for personal injuries.





I do not intend to bore you with the detailed drafting of such a measure today.  However the essential elements would be as follows:-





	(i)	The establishment of a supervisory board comprised of interested parties including Judges, Trade Unionists and employees.  It would be the duty of the supervisory board to set minimum criteria for qualifying schemes.  This would include setting the tariff for personal injury and the level of "income" benefits.  It would be responsible for regulating insurer underwriting such policies, include supervising a code of conduct in the settlement of claims and would provide a dispute resolution service;





	(ii)	The rule in Parry v. Cleaver would be abolished.





	(iii)	After a suitable period of time to allow the market to develop the products, it would become a defence to any action brought against an employer by any person injured in the course of his employment that the employer had taken out for the benefit of the employee a personal accident policy providing no fault compensation in a form approved by the supervisory body and which had paid, or indicated its willingness to pay such compensation to the Plaintiff;


	(iv)	A similar defence would be provided in respect of road traffic injuries and third party injuries to members of the public occasioned by the activities of any commercial undertaking statutory corporation or voluntary body;





	(v)	A policy of the "no fault type" would be deemed to be in full compliance with the Employers Liability above reinsurance regulation and the Road Traffic Act. 








CONCLUSIONS





I will summarise what I have suggested today as follows:





	(A)	The time is right for change;





	(B)	There are opportunities for the insurance industry in no fault compensation schemes as an alternative to the tort system.





	(C)	The greater predictability of such schemes should make them attractive to underwriters;





	(D)	The "statutory defence" and would create a market in substitution for conventional policies which should be more stable and ultimately more profitable due to the increased efficiency of the system;





	(E)	The result should be socially acceptable as although there would be fewer "jackpot winners" than under the present system, there would certainly be many fewer "losers".
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