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So I said “What do you want me to talk about?” and Tony Gregory said "You are always complaining about some law or other so I am sure you can waffle on for an hour or so about some new statute, but don't do The Environment Act because we have a real lawyer talking about that one!”  I retired hurt to consider my position.  So I can’t talk about the scandal of retroactivity or strict liability or even why all liability insurers should move immediately to a claims made basis for all types of liability insurance and even then impose a total pollution exclusion.





So what has Parliament been up to that might interest underwriters :-





How about:-


The Proceeds of Crime Act 1995





or





The Dogs (fouling of land) Act 1995





No, they won’t do.  I know better than to pick a fight with dumb animals or lawyers.





So with some reservations I present to you :-





The Private International Law (Miscellaneous Provisions) Bill





I hope this measure never becomes an Act of Parliament but I have every reason to believe that it will complete its passage through Parliament this session and it will then be too late to do anything about it.





Any Act of Parliament with - Miscellaneous Provisions - in its title should be treated with suspicion - its code really for something nasty the Government is trying to hide.





This Bill was introduced into The House of Lords by The Lord Chancellor who described it as -”non controversial”.  Uproar then engulfed it and for a day or two it was the subject of intense interest by the newspapers.





I suppose it is about time I told you what it is and what it will do.





The Bill is based upon the recommendations of The Law Commission Report No. 193 (HMSO).  It has all the hallmarks of academic trendiness and boldly states that it has no cost implications for industry.  Parts of the Bill are to be welcomed, such as the rules for determining the applicable law in a tort case involving a foreign element.  In my usual heretical way I look first at the cost implications of this Bill and then ask - is it really necessary.  My answer to both questions is that this Bill is potentially expensive and unnecessary.  The group that it is most likely to be harmed are the professions and their insurers.  I know of no treaty commitment which requires this law to be enacted.  I know of no economic argument to the effect that UK business is at a disadvantage in the world market because of the wrong that this Bill seeks to right.  In short I hope to convince you today that this is a lawyers Bill and will benefit no one but the lawyers





On a lighter note the Bill deals with many fascinating subjects for instance -'The Validity of Marriages under a Law which Permits Polygamy" (Part 11)





What alarms me is Part 111 of the Bill entitled :-





Choice of Law in Tort and Delict





The principal change that this part of the Bill makes to our law is to abolish an old case known as Phillips V Eyre 1870.  This old case established the rule that if a tort is committed in a foreign Jurisdiction the English Court will not entertain any action based upon the act or omission in question unless the same act or omission would have given rise to a cause of action if occasioned in England.





In other words we will not enforce other countries tort laws unless they are broadly the same as our own.





Three Criticisms:





The Law Commission made three criticisms of this rule:


1. The Law is Anomalous


2. The Rule leads to Injustice


3. Uncertainty











I do not intend to dwell on those criticisms, save to say that (i) the rule is so specific that it is hard to see how it can be seen in such close proximity to any other legal rule as to be in logical contradiction to any other rule of English law.  Indeed its nearest relative in social purpose is the Criminal Law and English Courts will not apply a foreign Criminal Law.  Further, English tort Law is very comprehensive and well developed.  Where English law does not accept a particular situation as establishing a cause of action it is usually for good reason.  The same imperative which leads our law to refuse a remedy if the circumstances arose here would seem to me to be a far from anomalous reason to refuse to use the power of our law to enforce a foreign jurisdictions law to a contrary effect. (ii)  As to injustice the Law Commission accepted that there was very little real evidence of this.  I am aware of one recent case in which I was involved in which the existing rule could have lead to injustice namely Red Sea Insurance Co. Ltd. v Bouygues 1994.  I will tell you more about that case later on but I point out at this stage that the small modification that was necessary was made in that case and has thus rendered this part of the Bill at best unnecessary.  (iii) Uncertainty is not an uncommon state in English law in so far as the Rule was uncertain the Red Sea case has provided the necessary clarification and the proposed reform will only add new areas of uncertainty as I will demonstrate presently.





The New Law in Practice





During its passage through The House of Lords this bill attracted some momentary publicity when it was noticed that an English newspaper might be circulated in a foreign country and say the President of that Country did not like what he read, lets say the paper accused him of taking bribes. The law of his Country (which he makes up as it suits him) provides that it is a civil wrong to publish any article critical of the President.  The law imposes strict liability so truth, justification and fair comment are not available as defences.  Under the original Bill the English newspaper would find itself subject to suit in England with the English Court obliged by statute to apply the law of the foreign state.





Fortunately the Press picked up the point and thanks to the stand made against the Bill by Lord Wilberforce and Lord Lester (both distinguished Lawyers) an amendment was forced on a reluctant Lord Chancellor to exclude the tort of Defamation from the workings of the Bill.





By being forced to accept this amendment the weakness of the justification for this Bill is thrown into stark relief.  A special rule for one type of tort i.e. Defamation could well be said to be anomalous.  Not to have made the amendment would have led to injustice.  The amendment leads to uncertainty because there is no logical reason for rejecting strict liability in relation to one tort and accepting it carte blanche in other areas.  The simple and inescapable logic is very simple.  The English Courts are an integral part of our Nation and a Nation has a responsibility to its citizens to protect them against the exercise of laws which we regard as oppressive, unfair or otherwise contrary to our own sense of morality.  Unfortunately Governments, including our own, are becoming increasingly attracted to strict liability laws (such as contained in the Environment Act 1995 ) and perhaps are not so well disposed to standing up for concepts such as natural justice which once marked us out as the best system of justice in the World.





However this Bill will not just bite at what may be seen as matters of high principal. It has a real commercial threat to UK business and in particular for the Insurance Industry.





Again I borrow from Lord Lester’s speech in the House of Lords (Hansard 6/1 2194 )





"Suppose an auditor acts without proper care and as a result an investor in the Company suffers loss. As a matter of English law ... in the Caparo case, there is no liability to such a stranger for what is purely economic loss. But what if the investor lives in a country under who's laws the auditor would be liable to him ? Is it right that such an investor should have a claim which would be denied to an English or a Scottish Investor in exactly the same boat?"





I recall to mind The Law Commissions justification for this Bill and wonder whether Lord Lester’s example does not further demonstrate (i) Anomaly (ii) injustice and (iii) at least the potential for uncertainty.





The paramount threat from this Bill is that it will mandate the English Courts to become accomplices to enforcing many laws which we would not tolerate in this country.  Academics who support this measure point to the fact that The English Courts have always been prepared to give effect to foreign law in an appropriate case in contract cases and say why should there be a difference.  The answer, however, is self evident - a contract is based upon agreement and enforcing the system of law which the parties are deemed to have chosen is quiet different.  As Lord Lester put it -








".. all contracts are agreements, and all agreements are much alike. Torts are very different, much more variable, and enshrining disparate national views as to freedoms, duties and the extent of compensation. They need more careful scrutiny than foreign contracts usually do"








Clause 14, of the Bill allows a foreign law to be overridden if it is contrary to principles of English public policy.  Given that the objective of the Bill was to remove so called anomaly and end uncertainty, could anything be more divisive than an English judge having to decide whether any particular foreign law was contrary to our Public policy.





Either you come to the conclusion that our law reflects our public policy or that with very few exceptions anything goes !





You might find it ironical that last year I was myself involved in an attack on the rule in Phillips v Eyre, the very rule that I now seek to preserve.





Let me give you some background.





Red Sea Insurance Company Ltd v Bouygues arises out of a CAR policy reinsured into the London Market.  The contractor was a consortium including, it was alleged, the designers of certain concrete components.  All the works were carried out in Saudi Arabia.  The Cedant was a Saudi insurance company.  A claim was made which was rejected for many good reasons.  The insured commenced proceedings in Hong Kong because for technical reasons Red Sea had their registered office there.  Part of the dispute concerned whether the designers were a co insured under the policy.  If they were not and if the insurers were otherwise liable (which they were not ) they would have subrogation rights against the Designers.  The insurers having been sued sought to Counterclaim against the Designers who were one of the Plaintiffs in the action.  The insured sought to strike out the insurers counterclaim because they said under English law it was a claim for pure economic loss.  Thus by going first they had the advantage of forcing the insurers into a jurisdiction in which their counterclaim was valueless.  The Privy Council held that in such circumstances the Hong Kong court could apply Saudi Arabian law to the Counterclaim and in doing so reformed the rule in Phillips & Eyre to bring it up to date.





The mid way course taken in that case allows the English Court to apply a foreign tort law when in all the circumstances it is appropriate to do so as what some have called the proper law of the tort. But it retains the basic concept of dual actionability.  This is a safer and more efficient way of approaching the problem than simply to require the Court to give effect to a foreign law if the only real connection with the tort is that it is the place where the harm happened.  For example if in Lord Lesters - Caparo - example the investor read an Accountants certificate while passing through New York and telephoned his broker in London and bought the shares, the Bill would apply New York Law as that is where the reliance on the certificate took place even if the investor was normally resident in London.  If he had not read the Certificate until he returned to London he would have no cause of action at all.





PRACTICAL IMPLICATIONS FOR UNDERWRITERS





The law has already been changed in a controlled way by the Red Sea decision and will be changed even more radically by the Bill.  What does this mean to Liability Underwriters?





In the past underwriters have occasionally been able to join with their insured in ignoring foreign jurisdictions if they had what we might regard as unacceptable laws.  This was because lawyers could advise that provided the insured did not have any asset exposure in say the USA the US plaintiff who pursued them to the English Courts would have to establish that the cause of action existed both under the law of the appropriate US state and also under English law.  This provided a safeguard against many strict liability suits and other foreign doctrines such as Californian "Sindell" theory of market share liability.  Similarly I have also successfully used such jurisdictional tactics when defending liability claims arising from the work undertaken by UK construction professionals in the Middle East where certain states, for instance Egypt, apply strict decennial liability to Construction works so that even if no negligence was involved the Designer and Contractor could be held liable if the building failed within ten years.





The option of running home to the UK and relying on the rule that the foreign plaintiff would have to prove English style negligence is simply no longer viable.





One of my immediate concerns is whether this new regime will allow bad faith or Punitive Damages to be claimed before the English Courts.  In theory the amount of damages should be a procedural matter for what is called the lex fori, that is the English Court, but as this is itself a rule based on case law it is possible that it may be "developed ".  If the English Court is to be mandated to recognise foreign causes of action such as bad faith in the US style where will the English Court look for guidance on the amount of damages?  I would like a specific confirmation that damages will always be assessed according to English principles in the Bill but it is unthinkable that this will happen.  I am therefore left with a nagging doubt about whether the door is totally closed.














What can Underwriters do ?





If you can, get this bill sent back to the drawing board.  I know that's unlikely so at least be aware that nearly every liability risk can have a foreign potential and that not all countries have laws that are as basically fair as ours (I exclude the Environment Act 1995 from that comment !).





You will in future need to know a lot more about foreign laws . For instance certain decennial liability laws in the Middle East could turn an Architects P. I policy into, in effect, a products guarantee policy.  Look to your insuring clauses.  "Liability at law " is much too wide as is "breach of duty".  Geographical limits need to be looked at carefully, particularly in products liability risks.





It might also be of some benefit to encourage insureds to make more use of written terms and conditions in international matters and to try and exclude any liability other than in contract.  However the extent to which such clauses would be effective in excluding foreign tort laws is unpredictable.  The use of single venture limited liability companies should also be looked at more closely as a risk management tool for those doing international work.





The net result is that the risk of exposure to unexpected tort laws for those conducting international business has increased and consequently a higher premium will be due.





Remember that Underwriters themselves could be subject to unexpected foreign laws in the transaction of business for, instance selling a policy governed by English Law through an intermediary in a foreign country might not protect underwriters against that country's tort laws if, say, that country's laws impose a tortious duty on the underwriter to ensure the policy is suitable for the insured’s needs.
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