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INTRODUCTION
1. Another good year or so for clamants. | intend to pend most of thistalk on two
aress.
a. | shdl firgt condgder Mr Judtice Burton’s judgment last year in the blood case
telling us al what the Product Liability Directive means.
b. Later | want to spend alittle time looking at the recent and very important
House of Lords decison on causation in Fairchild.

2. | shdl dso say afew things about the tenson between the Human Rights
Convention and Act and the immunities from suit enjoyed in particular by public
authorities.

3. Hndly and crucidly: what about funding arrangements?

PRODUCT LIABILITY

A & Othersv. National Blood Authority

4. Thisisthe Hepdtitis C litigation, wherein damants complained of infection with
the hepatitis C virus through blood transfusions or other blood products. The
judgment* of Mr Judtice Burton is awide examination of the English law of
product ligbility. It has not been appealed.

5. The Product Liability Directive 1985/374 came into effect on 25" July 1985 after
avery lengthy process of drafting, lobbying, discusson and negatiation, including
intergovernmenta and parliamentary discusson. The UK? implemented the
Directive by passing the Consumer Protection Act 1987 (the CPA), which came
into effect on 1% March 1988.

6. Thedamant's cause of action under the CPA is made out where:
a Damage
b. iscaused
c. tothedamant
d. by adefect
e. inaproduct
f. taker? to have been produced by the defendant.

! Reported asA & Othersv NBA [2001] 3 All E.R. 289; [2001] Lloyd's Rep Med 187. | shall refer to
the reported judgment by paragraph number thus: Para

2 One of the early states to do so

3i.e. the producer or the own brander or the importer into the E.U.



7. Section4 (1) (e) of the CPA provides that a defendant may escape liability by
showing:
“that the state of scientific and technical knowledge at the relevant time was not such
that a producer of products of the same description as the product in question might be
expected to have discovered the defect if it had existed in his products while they were
under his control;”

8. Most of the dlamants in the Hepdtitis Litigation relied on the CPA cause of
action and it isthat cause of action, which isthe subject of Mr Justice Burton's
judgmentin A & Othersv NBA.

9. CPA versusDirective. There are Sgnificant differences between the wording not
merely of Article 7(€) and section 4(1)(e) CPA but also between Article 6 and
section 3 in the definition of defect. The differences between Article 7(e) and
section 4(1)(e) were considered by the ECJ in the enforcement proceedings
brought by the Commission against the UK>. As the generic pleadings developed
a pattern emerged of the claimants sticking resolutely to the wording of the
Directive, while the defendant stuck to the wording of the CPA. By the time of
thetrid, however it was accepted on both sides that the dominant provision was
the Directive and that insofar as the CPA’ swording differed from the wording of
the Directive, the CPA should not be construed differently from the Directive. As
Burton J. said:

“..and consequently the practica course was to go straight to the fount, the
Directive itsdf”®

10. The clash of the Statutes, feared by the Commission and an issue on the generic
pleadings’ did not in fact take place, athough a great ded of time was spent
andysng Commission v UK, in at least three language versons.

11. The two fundamentd generic issues were:
a. Istheinfection of blood with hepatitis C virus a defect within the meaning of
Article 6?
b. If s, was the state of scientific and technica knowledge such that the
existence of the defect could not to be discovered as provided by Article 7(e)?

12. Article 6 (1) provides.
“A product is defective when it does not provide the safety which a person is
entitled to expect, taking dl the circumstances into account, including:
I. the presentation of the product;
ii. the use to which it could reasonably be expected that the product would be
put,
iii. the time when the product was put into circulation”

13. The main points of common ground were®;
a. That liability under the CPA is*defect-based” not “fault-based” (Recitals 2
and 6 of the Directive).

* There are/were asmall number relying on clinical negligence

® Commission v UK [1997] All ER (EC) 481

*@Paa.2

’ despite the terms of Section 1 (1) CPA

8 see Para. 31, where Burton Jlistsin detail anumber of points of common ground.



b. That the question to be resolved is the degree or level of safety or safeness
which persons generaly are entitled to expect.

c. Theexpectation isthat of the public at large.

d. The expectation isnot the actual expectation of persons generaly, but what
they are entitled to expect. “Legitimate expectation” became the common
formulation of the expectation, which was congstent with other language
versons of the Directive, eg. “..la sécurité a laquelle on peut |égitimement
S attendre...”

e. Thecourt decides what the public is entitled to expect.

14. Againg that common background:
a. Theclamants primary case on defect was that:
i.  The legitimate expectation of people generdly throughout the relevant
period® was that transfused blood would not infect patients with hepatitis C.

ii. The conduct of the producer isirrdlevant and questions of avoidability of
the defect, practicability of its avoidance and economic feasibility thereof
aredl irrdevant.

b. The defendant’s case on defect was that:
I.  Therisk of infection with hepatitis C was known to the treating doctors.

ii. Avoidability or unavoidability is a circumsance for the purpose of Article
6.

iii. Thelegitimate expectation of people generaly was not that blood would be
100% clean but that dl legitimately expectable (reasonably available)
precautions had been taken.

iv. It would therefore be necessary to investigate whether the producers had
taken dl legitimately expectable steps to avoid the risk of the product being
defective.

c. Theclamants fal back case on defect, in consequence, was.
I. That the defendant’s case is contrary to the intention of the Directive as
revealed by the travaux préparatoires, the Recitals and the observations of
the Advocate Generd and the ECJin Commission v UK, requiring asit did
an invedtigation of fault in dl but name.

ii. That neverthdess, the investigation required by the defendant’ s case in fact
reveals that throughout the relevant period the producers had failed to take
al legitimatdy expectable sepsto avoid the risk of the product being
defective:

1. From 1% March 1988 in failing to perform routine surrogate testing® of
blood donors.

2. From 1% January 1990 in failing to perform anti- hepatitis C Elisa
testing™.

% 15! March 1988 to date, 01/03/88 being the date when the CPA came into force

10 The HepC virus was not identified until 1988 though the existence of another Hepatitis virus
additional to HepA and HepB was appreciated; it was called Non-A non-B hepatitis (NANBH). The
risk of post-transfusion infection with NANBH could sometimes be avoided through screening blood
donorsfor surrogate markersthus: 1. A raised liver enzymelevel (ALT) in the blood, possibly
indicating NANBH infection. 2. Past exposure to HepB (as reveaed by Anti-HBc in the blood), a

possible life-styleindicator of risk of exposureto NANBH aswell. Thesetests (ALT and Anti-HBc)
were used in several countries. Even by using both surrogate markers only partial efficacy in excluding
infected blood donationsis achieved; Burton Jfound that in the late 1980’ s surrogate testing would
have revealed 40% of blood infected with HepC. Surrogate testing was never used for screening blood
donorsin England.



15. Article 7 (€) provides:
“The producer shal not be liable as aresult of this Directive if he
proves.....that the state of scientific and technica knowledge at the time
when he put the product into circulation was not such as to enable the
existence of the defect to be discovered”.

a. The defendant’s case on Article 7(€) was that in the then state of scientific and
technical knowledge, the defect in the particular product could not be
discovered, given the shortcomings of both surrogate testing and anti- hepatitis
C Elisa 1¥ generation tests. 1n other words, the defect has to be discoverable
in the blood in the bag in question.

b. Thedamants case on Article 7(e) was that the defence is not available once
the risk of the product being defective was known (which had been the case
since the 1970's), whether or not the defect can be discovered in a particular
product. In other words, the existence of the defect in the population of
products in genera has to be undiscoverable for the defence to arise.

16. Burton J st out a number of the recitals to the Directive'? and observed that
“...the Directive can and must be construed by reference to its recitals and indeed
to its legidative purpose, insofar asiit can be gleaned otherwise than from the
recitals.” Having acknowledged that it was also proper to look at the travaux
préparatoires (with caution) to seek the legidative purpose, he went on to direct
himsdlf that “...some guidance can be obtained from other languages in which the
Directive was published, dl of which are of equa weight, the more so if some
appear clear and congruent; and to some extent also from the way in which a
Directive has been implemented or gpplied in other Community countries’ 2.

17. Aswdl as Commission v UK, Burton J considered two English decisons'* under
the CPA, one Dutch decision'® under the equivaent Dutch statute and relied on the
important decison'® of the German Bundesgerichtshof (BGH) (the Federd
Supreme Court) under the German equivaent of the CPA. This case concerned a
young claimant injured by an exploding mineral water bottle!” resulting from a
very fine hairline crack, not discovered despite what was found to be a technical
and supervisory procedure in the defendant’ s factory in accordance with the very
latest state of technology. Both the Court of Apped of Hamm and the BGH had
experienced little difficulty in concluding that the bottle was a defective product
under Article 6 of the Directive, categorising the bottle as an ausreisser, asa

M The Hepatitis C virus was identified in 1988 and the development of a screening test was undertaken.
Thefirst version of the test (Ortho Elisa) became commercially available in late 1989 and was soon
used for routine screening of blood donorsin Japan and France. Other countries soon followed.
Routine screening of blood for HepC was introduced throughout England and Wales on 1% September
1991.

12 para, 14

13 Para. 15

14 |man Abouzaid v. Mothercare (UK) Ltd (Court of Appeal, unreported, 21% December 2000);
Richardson v. LRC Products Ltd [2000] Lloyd's Rep Med 280

15 cited by the judgein Para. 44 iii. asScholten v. The Foundation Sanquin of Blood Supply (a
judgment of the County Court of Amsterdam dated 3 February 1999).

16 Bundesgerichtshof 6™ Civil Division, 9" May 1995, VIZR 158/94

7|t should be recorded that, despite its absence from the lists of authorities in both the Lloyd's Rep
Med and the All ER reports, Donoghue v. Stevenson [1932] AC 562 was referred to in argument on at
least 10 occasions!



rogue product or sub-standard product. The battlefield in the German courts was
Article 7(e) and the young claimant was the victor in the BGH, whose conclusion
issummarised by Burton J® thus:

“What the BGH was primarily saying isthat if the risks are known, unavoidability of the
defect in the particular product is no answer.”

The BGH fdt able to come to this conclusion without referring the question to the
ECJ. The conclusion of the BGH is echoed™ (albeit obiter) by lan Kennedy Jin
Richardson?:

“It isargued by the defendants that section 4 of the Act would have come to their aid if
my conclusion had been against them. | do not think that thisis so unless the case had
shown that there was a defect of whose possible existence the leading edge of available
scientific knowledge was ignorant. The test provided by the statute is not what the
defendants knew but what they could have known if they had consulted those who
might be expected to know the state of research and all available literature sources.
Thisprovisionis, to my mind, not apt to protect adefendant in the case of adefect of a
known character merely because thereis no test which is ableto reveal itsexistencein

every case.”

18. In addition to those judicid decisons under the Directive, the judge considered a
number of other authorities* and academic literature from a number of countries™.

19. Burton J s conclusons on Article 6 may be summarised thus:
a. Thewordsall the circumstances are not exclusve; neither are they unlimited.

b.

C.

They are not to be subjected to arestricted construction eiusdem generis to the
specific examples given in Article 6. Having regard to other language
versons, in particular the French where “notamment” (@"notably”) is used
rather than “including’, the specific examples given in Article 6 are intended
to be the mogt significant circumstances. All the circumstances are to be
congtrued asal relevant circumstances.

Avoidability (i.e. the defendant’ s case on Article 6) is not one of the
circumstances to be taken into account within Article 6. It isnot ardlevant
circumstance, being out with the purpose of the Directive**, which wasto
relieve consumers not merely of the need to prove fault or negligence but dso
of the need to show that the producer had taken al legitimately expectable
steps. Furthermore, had avoidability been rdevant, it would have been a
ggnificant circumstance departing from the purpose of the Directive and as
such would have been mentioned specificaly in Article 6.

Thefirs gep isto identify the harmful characterigtic, which caused the injury.
The next step isto conclude whether the product is standard or non-standard.
If the respect in which it differs from the series includes the harmful
characterigtic, then for the purpose of Article 6 it is non-standard. [ The judge
preferred this approach to the gpproach in the United States® of categorising

18 after aclose analysis of the decision in Para. 53 ii of the judgment

19 |an Kennedy J cleaves to the CPA in the course of hisjudgment and does not mention the Directive

at al. While hewasreferred to Commission v UK and the Article 7(e)/Section 4 (1)(e) linguistic
discrepancy, he was not apparently referred to the BGH decision.

20 @285

21 From Australia, ECJ, England, France and USA

22 gymmarised in Para. 17

%3 Para. 63

24 Having regard, in particular, to the recitals of the Directive, recitals 2 and 6 being most apposite.
2 See the American Law Institute’ s Third Restatement of the Law of Torts 1998, Cap 1, Section 2
Categories of Product Defect



product defects as design, manufacturing or labelling?® defects, which
approach has commonly been adopted by academic writers. The judge saw?’
no reason to adopt this approach (he was not invited to do so by ether of the
parties) and observed both that the Directive made no attempt to categorise
defects and that the attempt to fit any particular Stuation into one of these
“boxes’, in fact gave no assstance in carrying out the task of deciding under
Article 6 whether the product is defective.]

d. Inthe case of non-standard productsit will be relevant to consder whether the
public at large accepted the non-standard nature of the product, but that is not
the end of the matter as the court has to decide the question what is the
legitimate expectation asto safety of the product, which may be higher or
lower than the public expectation.

e. If theunsafe product is standard for the purpose of Article 6, then the judge
acknowledged that the process may be more difficult?®, though questions of
avoidability would remain irrdevant and socid acceptability would only arise
through knowledge of the unsafeness®.

f.  Thejudge proceeded to hold:

i. that blood infected with hepatitis C was non-standard®
ii. that the public had not taken it to be socially acceptable for non-standard
units of blood to infect patients with hepatitis C**, the knowledge of the
medica profession being irrelevant to that consideration®
iii. that the public at large were entitled to expect that the blood transfused to
them would be free frominfection.®®
iv.  that the blood, which infected each of the claimants, was defective for the
purpose of Article 6.

g. Burton Jwent on to address the defendant’ s case on defect and having heard a
large body of factua and expert evidence, having made a number of findings
of fact, having taken into account:

i dl the circumstances on the defendant’ s congtruction of Article 6,

ii. thefact that the precautions of the introduction of surrogete testing and
earlier introduction of routine screening were not taken

he came to the conclusion** that “such blood so infected on and after 1 March

1988 did not provide the safety which persons generdly are entitled to expect”

20. Burton J s conclusions® on Article 7 (€) may be summarised thus:
a. Article 7(e) derogates from the purpose of the Directive and should be
construed dtrictly for that reason®

28 |nstructions and warnings

%" Paras. 39to 41

%8 Para. 73

% Para, 65

%0 Para. 73

%! Para, 65

%2 Para. 80

%3 Para. 80

% Para 173

% Paras. 74t0 77

% para. 75. Notethat in the Danish Kidney case(Case C-203/99, Henning Veedfeld v Arhus
Amtskommune) the ECJ said much the same in relation to Article 7 (a) treating it as a given but going
through a similar thought process (see paragraph 15 of the judgment).



The existence of the defect means the existence of the generic defect, not the
defect in the particular product.®’

Article 7 (e) protects the producer in repect of the unknown generic defect; its
purpose is to protect the producer againg liability for the “inconnu” not to
provide a defence in the case of damage caused by aknown but undetectable
generic defect.®®

Accordingly non-standard products may quaify under Article 7(e) once;
“However once the problem is known by virtue of accessble information, then
the non-standard product can no longer qudify for protection under Article
7(e)."*°

Throughout the relevant period the generic defect of blood sometimes being
infected with hepatitis C** was well known and the defendant could not
therefore establish a defence under Article 7 (e).

21. Themain points of genera gpplication to emerge from the judgment seem to me
to be the following:

22.

a

b.

C.

-0

The irrelevance of the non-commercial status of NHS producers.

The question whether body parts, tissue and other human derivatives are
products within the meaning of the Directive remains to be decided.

In gpproaching a CPA claim go straight to the Directive for the substantive law
and do not worry too much about the wording of the CPA.

Article 6 concerns the “ L egitimate expectation”.

Of the*“Public a large’; not eg. that of Doctors on behdf of Patients

“All the circumstances’ do not extend to questions of avoidability, practicality
or the producer’ s production processes.

To apply Article 6 first categorise the product as standard or non-standard.
The use of “Boxes’, i.e. design defects, manufacturing defects and labelling
defects, has been rgected.

The Court defines the public's expectation. It isfor the court to decide whether
the product has not provided the safety which was the | egitimate expectation
of the public at large.

The Art 7(e) defence concerns generic defects and is restricted to defects that
are not and cannot be known about.

There are interesting observations on the role of expert evidence in CPA
cases™,

Note that in relation to avoidability, what is sauce for the goose producer is
also sauce for the consumer gander?.

Findly | would emphasize the need for claimants to define their defect with care
30 asto avoid causation difficulties under Article 4 of the Directive:

“Article4
Theinjured person shall be required to prove the damage, the defect and the causal
relationship between defect and damage’

One of the skirmishes® during the trid concerned the proper definition of defect
of particular relevance to the period March 1988 to January 1990 and surrogate

37 para 74 i

38 pya 76

3 paa 77

4% or NANB

4! Para, 66

42 para, 70, Para. 72



testing, which would have reveded |ess than 50% of the blood infected with
HepC.

23. Thedameants definition of the defect was the vird infection of the blood. The
defendant contended for the defect being defined as the “Unscreenedness’ of the
blood; i.e. the fact that it was not subjected to routine screening testing first
surrogate then Ortho Elisa. 1t can be seen that on the defendant’ s definition, the
clamants could have had problemsin proving (baance of probabilities) that the
damage (infection) was caused by the failure to screen the blood, when screening
would gill have let over 50% of the infected blood through.

X,Y,Z & Othersv Schering & Others

24. Thisisthe Combined Ora Contraceptive (“COC”) litigation where claimants
complained of suffering various cardio-vascular injuries resulting from taking the
third generation COC (*COC3"). Theinjurieswere collectively described as
Venous-thromboembolism (VTE). The judgment** of Mr Justice Mackay
addresses the firgt generic issuein the litigation, which it was agreed was
determinative of the case if decided againg the clamants. That issue was whether
the COC3 carried a higher risk of VTE than earlier generations of COCs. Having
heard alarge body of epidemiologica evidence, Mackay J decided theissuein
favour of the defendants and therefore dismissed the actions.

25. The judgment does not in termstell us precisdy how the claimants formulated the
defect aleged under Article 6 of the Directive and the CPA, but | understand it to
be twofold, possbly thresfold:

a. That COC3 had an increased risk of VTE (compared to previous COCs)
b. That there was no warning to that effect given by the producers.
c. That COC3 carries no benefit over previous COCs.

26. Theincreasein the risk being at the heart of the definition of defect, the clamants
accepted® that unless the risk was more than doubled they would not be able to
prove that the damage (the VTE) was caused by the defect (the increased risk) as
required by Article 4 of the Directive.

27. The judge found“® that there is not as a matter of probability an increased relative
risk of VTE associated with taking COC3. Thisisadecision on its own facts,
dictated by the way the claimants formulated their case on defect.

28. Thejudgmentin A & Othersv NBA is not referred to by Mackay J, whose
judgment in my view says nathing to weeken or diminish the principleslad down
by Burton J.

HRA & IMMUNITY FROM SUIT
29. It will be remembered how the decison of the European Court of Human Rights
in Osman v UK*" was perceived to put an end to immunities from suit and strike

*3 Para46, Para49, Para 174

4 handed down on 29/07/02; not yet reported so far as| know
“ Para 21 of the judgment.

“° Para 339

47 (2000) 29 EH.RR. 245



outs by public authorities at an early stage of proceedings. Lord Hoffmann
expressed’® the view that:

“The whole English jurisprudence on the liability of public authoritiesfor failure to deliver
public servicesis open to attack on the grounds that it violates the right to a hearing before a
tribunal”

30. Then came Z v UK*® the decision of the ECtHR on the apped from the decision of
the House of Lordsin X v Bedfordshire™. This restored the position so far as pre-
tria strike out is concerned. The court came to the view that the application of the
Caparo principle that it hasto be fair just and reasonable for aduty of careto be
imposed does not amount to the conferring of an immunity on a public authority.
Therefore there was no breach of Article 6(1) (right of accessto atribund). The
court held that there had been breaches of Article 3 (inhuman degrading
trestment) and, interestingly, went on to hold that there had been a breach of
Article 13 (right to an effective remedy in respect of breaches of Convention
rights). The Human Rights Act does not give effect to Article 13, though it was
conceded by the UK government thet in future victims of violations of Article 3
would be able to claim damages under the HRA.

31. Soif theimmunity contended for is one againg liability for aviolation of a
Convention right, the immunity can be sdestepped by dlaiming under the HRA>.
There can be little doubt that the imminent arrival of the HRA had some impact
on the abalition of advocae' simmunity in Arthur JSHall & Co v Smons™2.

32. Recently, in Kane v New Forest DC*>3, the Court of Apped rgected the submission
that a planning authority has blanket immunity from dlaims for negligence and
distinguished Stovin v Wise>*s0 as to permit the clamant to sue a planning
authority for granting planning permission which included and led to the
condruction and putting into use of a dangerous footpath/highway junction, the
pedestrian claimant having been knocked down by a motorigt, unsighted by the
lack of Sghtlines.

CAUSATION
Fairchild v Glenhaven Funeral ServicesLtd (HL(E))*®

33. At the outset Lord Bingham says™ this
“The essential question underlying the appeals may be accurately expressed in thisway. If
(1) Cwas employed at different times and for differing periods by both A and B, and
(2) A and B were both subject to a duty to take reasonable care or to take all practicable
measures to prevent C inhaling asbestos dust because of the known risk that asbestos dust (if
inhaled) might cause a mesothelioma, and

“8 Rt Hon Lord Hoffmann, Human Rights and the House of Lords (1999) 62 MLR 159.

49 (2002) 34 EHRR 3

50 [1995] 2AC 633

®1 see the full discussion of these problemsin Human Rights and Civil Practice Leigh-Ann Mulchay @
337 et seqand @ 669 et seq asto immunities.

2 [2002]1AC 615

%3 [2002] 1WLR 312

>4 [1996] AC 923

°512002] 3WLR 89

% @92, para2



(3) both A and B were in breach of that duty in relation to C during the periods of C's
employment by each of them with the result that during both periods C inhaled excessive
guantities of asbestos dust, and

(4) Cisfound to be suffering from a mesothelioma, and

(5) any cause of C's mesothelioma other than the inhalation of asbestos dust at work can be
effectively discounted, but

(6) C cannot (because of the current limits of human science) prove, on the balance of
probabilities, that his mesotheliomawas the result of hisinhaling asbestos dust during his
employment by A or during his employment by B or during his employment by A and B taken
together,

is C entitled to recover damages against either A or B or against both A and B?’

34. A mesothdiomais a mdignant tumour, usudly of the pleura, sometimes of the
peritoneum. In the absence of occupationd exposure to ashestosisit is very rare’’
indeed; in the presence of such exposure it becomes a great deal more commor®,
The greater the quantity of dust and fibre inhaed the greater the risk, but the
condition may be caused by asnglefibre, or afew fibres, or many fibres. The
condition once caused is not aggravated by further exposure. Thereisno way of
identifying, even on abaance of probabilities, the source of the fibre or fibres
which initiated the genetic process which culminated in the maignant tumour.

35. In acase such as this should there be avariation or relaxation of the genera

principle requiring the claimant to demongtrate the causa connection between

breach of duty and damage? Lord Bingham observes™:
“The overall object of tort law isto define casesin which the law may justly hold one party
liable to compensate another. Are these such cases? A and B owed C aduty to protect C
against arisk of aparticular and very serious kind. They failed to perform that duty. Asa
result the risk eventuated and C suffered the very harm against which it was the duty of A and
B to protect him. Had there been only one tortfeasor, C would have been entitled to recover,
but because the duty owed to him was broken by two tortfeasors and not only one, heis held
to be entitled to recover against neither, because of hisinability to prove what is scientifically
unprovable. If the mechanical application of generally accepted rules leads to such aresult,
there must be room to question the appropriateness of such an approach in such a case.”

36. Having reviewed the authorities (English, Scottish, common law from elsewhere
and beyond), Lord Bingham concludes™:

“Where those conditions are satisfied, it seems to me just and in accordance with common
sense to treat the conduct of A and B in exposing C to arisk to which he should not have been
exposed as making a material contribution to the contracting by C of a condition against
which it was the duty of A and B to protect him. | consider that this conclusion isfortified by
the wider jurisprudence reviewed above. Policy considerations weigh in favour of such a
conclusion. It isaconclusion which follows even if either A or B is not before the court.”

37. Lord Nicholls ddlivered a concurring speech, but sounded awarning®™ that:
“...considerable restraint is called for in any relaxation of the threshold 'but for' test of causal
connection. The principle applied on these appeals is emphatically not intended to lead to such
arelaxation whenever aplaintiff has difficulty, perhaps understandable difficulty, in
discharging the burden of proof resting on him. Unless closely confined in its application this
principle could become a source of injustice to defendants. There must be good reason for
departing from the normal threshold 'but for' test. The reason must be sufficiently weighty to
justify depriving the defendant of the protection this test normally and rightly affords him, and

>7 afflicting about 1 person per million per year
%8 1,000 greater than in the general population, with about 1,500 cases reported annually.
% @96, para9
60
@120, para34
1 @122, para43

10



38.

39.

40.

41.

it must be plain and obvious that thisis so. Policy questions will loom large when a court has
to decide whether the difficulties of proof confronting the plaintiff justify taking this
exceptional course. It isimpossible to be more specific.”

That warning is echoed by Lord Rodger (@ 170, para 169), who proceeds to
suggest certain criteriafor dlowing the “but for” principle to be relaxed and
therefore restraining undue relaxation of it.

Lord Hoffmann states™ the principle shortly. He thinks “it is sufficient, both on
principle and authority, that the breach of duty contributed substantialy to the risk
thet the claimant would contract the diseasg’.  Later he lists®® thefive factorsin
the casesin question, which he contends justify making a defendant ligble for an
injury because he created a Sgnificant risk of thet injury. The five factors can be
summarised (more generdly) thus
i. Theduty in question is pecificaly intended to protect people against being
unnecessarily exposed to the risk of aparticular disease
ii. Theduty isintended to create aright to compensation for injury connected
with its breach
iii. The greater the exposure, the greater the risk of contracting the disease
iv. In the case of more than one exposure to the risk, medical science cannot
prove which exposure is more likely than not to have produced the
contraction of the disease.
v. The person has contracted the disease againgt which he should have been
protected.

The authority of the House of Lords decison in McGhee v. National Coal
Board® has been rehabilitated, the disapproval of it expressed by Lord Bridgein
Wilsher v Essex Area Health Authority®® being disgpproved of initsturn.

It remains to be seen how far the urgings to caution by Lord Nicholls and Lord
Rodger will redtrict the ambit of the decison in Fairchild. For meit isimportant
asrestoring McGhee and being a principled relaxation of the requirement that
claimants have to prove causation on the “but for” standard and | am sure that we
can dl think of old cases where claimants were defested by causation problems,
which Fairchild would now alow them to surmount.

Chester v Afshare®

42.

In this medical negligence case the clamant aleged that the defendant
neurosurgeon negligently failed to advise her fully asto the risks attached to the
proposed procedure (to relieve her chronic disabling back pain) and performed the
procedure negligently. Had she been more fully advised, she would have
postponed the operation to take a second and possibly athird opinion; she could
not say that she would never have returned for surgery. Asit was she underwent
the operation and one of the risks in question (cauda equina syndrome resulting in
pain and neurologica deficit) eventuated.

62 @124, para47
83 @126, para61
641973 1WLR 1
65
[1988] AC 1074 @ 1090D
66 [2002] EWCA Civ 724
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43. Thejudge a firg ingance held that the neurasurgeon had not been negligent in
performing the operation but had not advised the clamant as fully as he should
have done of the risks, with the result that she underwent the operation on that
occasion and suffered the complication she did; it made no difference on the
question of causation that she could not say that the negligence exposed her to a
risk , which she would never have exposed hersdlf to if properly advised.

44. On gpped the Court of Apped upheld this decision, applying the mgority
decison of the High Court of Augtrdiain Chappel v Hart®”. A crucid difference
with Chappel is that there the patient would have postponed the operation with a
view to seeking further advice and going to amore experienced surgeon. In
Chester the mogt that the patient said was that she would seek another opinion or
two. The Court of Appedl rejected the gppellant’ s argument that so far asthe duty
to advise of risks was concerned, the purpose of the duty was not to preserve the
patient from the risks but to save her from running the risks without knowing of
them so that the patient can only recover for the damage flowing from the
materidisation of the risks if she provesthat properly advised she would not have
run that risk. It was sufficient for the Court of Appeal that properly advised the
claimant would not have undergone the operation on that particular day.

DAMAGES

45. In Warriner v Warriner® the Court of Apped alowed an interlocutory appedl
from a case management decision, which had permitted a clamant to adduce
accountancy evidence to support an argument that the claim was exceptiond and
that therefore the Lord Chancellor’ s discount rate of 2486 should be departed
from. The caseisinteresting as showing how reluctant the courts are likely to be
when invited to depart from the 22246 rate.

46. There have been severa recent decisions®® on the question what is “ same damage’
for the purpose of seeking a contribution under the Civil Liability (Contribution)
Act 1978. The cases concerned respectively a share purchase agreement and an
accountant’ s advice (Eastgate), adilatory building contractor and an architect’s
certificate (Royal Brompton) and fire damage to a building Site, insurance cover
and the pogition of the contractors, building owner and architect (Co-op Retail).
All along way from persond injuries but “same damage’ issues could well arise
in complex persond injury litigation, for example:

a Incasesof serid, severd Tortfeasors. An example would be one set of
injuriesinflicted in aRTA by the driver followed by further, different damage,
inflicted in the ambulance.

b. In caseswhere the clamant has Sgnificantly different causes of action against
the Tortfeasors, such as clinica negligence againgt doctors and a CPA clam
againg drug producers.

67(1999) Lloyd's Rep Med 223

68 [2002] 1 WLR 1703

%9 Eastgate Group Ltd v Lindsey Mordern Group Inc [2001] EWCA Civ 1446, [2002] 1 WLR 642
Royal Brompton Hospital NHS Trust v Hammond [2002] UKHL 14, [2002] 1 wir 1397; Co-op Retail
Services Ltd v Taylor Young Ltd [2002] UKHL 17, [2002] IWLR 1419.
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Thistriad of cases demongtrates how the gpparently smple provisions of the 1978
Act can be used to surprising effect. If you are congdering or facing contribution
proceedings, think carefully about “same damage’.

FUNDING ARRANGEMENTS

47. In Callery v Gray™ the House of Lords has affirmed the decision of the Court of
Apped which had dlowed the clamant (funded by a CFA) in agtraightforward
RTA cdam which settled early and quickly to recover both his after the event
insurance premium and an uplift reduced from 60% to 40% in the County Court
and then to 20% in the Court of Apped.

48. The House of Lords declared that the practical development of this new regime
should be l€ft to the Court of Appedl.

49. In Sarwar v Alam’™ the Court of Appea considered the interesting question
whether aclamant should be able to recover his ATE insurance premium when he
in fact could have used his BTE cover dbet with the implications asto choice of
legd representative. The Court dlowed him to recover his ATE premium, but
observed that in smple cases worth less than about £5,000 claimants should be
referred to their BTE insurer “without further ado”.

CONCLUSION

50. As| sad, agood year or so for claimants though funding arrangements are a
worry and we should hear very soon what is to happen to clinical negligence

litigation.

7072002] 1 WLR 2000
112002] 1WLR 125
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