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Recent developmentsrelating to Duty of Care and Damages

by
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Duty of Care
The principles
1 It may seem odd that, 70 years after Donoghue v Sevenson, there continuesto be aceasdess

flow of casesgoing to the Court of Appeal and House of Lords' on the question of whether, on
agiven st of facts, A owes aduty of careto B to safeguard the latter from injury or loss.

2. The reason is that, having established? that one party could, despite the absence of contract,
recover damagesfrom another for financia losssustained by thelatter and caused by thefault of
the former, it soon became gpparent that there had to be some more stringent criterion than

And now to the European Court of Human Rights; cf. Osman v UK [1999] 1 FLR 193

Hedley Byrne & Co Ltd v Heller & Partners Ltd [1964] AC 465



mere foreseegbility to avoid the creation of duties owed for an indeterminate time to an

indeterminate number of persons.

The criteria which were eventudly worked out were laid down by the House of Lordsin the
landmark case of Caparo Industriesplc v Dickman?®, where Lord Bridge formulated themin

the following frequently cited words:

A...in addition to the foreseeability of damage, necessary ingredients in any
situation giving rise to a duty of care are that there should exist between the
party owing the duty and the party to whom it is owed a relationship
characterised by the law as one of >proximity- or >neighbourhood: and that the
situation should be one in which the court considersit fair, just and reasonable
that the law should impose a duty of a given scope on the one party for the
benefit of the other.{

Of the three criteria there identified, Aforeseeabilityd never causes any difficulty. AProximity@
and Afair, just and reasonablel (and in particular the former) continue to do so. It is the
elusveness of the concept of Aproximityd that generates so much litigation. The test of
Aassumption of responsibility@ (or Avoluntary assumption of responsibility@) issometimes sought
to berdied upon, particularly by defendantsresisting actions based on negligent advice brought
by persons other than their clients. Despite encouragement from Lord Goff in Henderson v
Merrett Syndicates’ rdiance on this test is usualy unsuccessful, on the basis thet it is
understood to mean, not that the defendant has chosen to assume responsibility towards the

clamant, but rather that

A...the circumstances are such that the law will deem the maker of the statement

[1990] 2 AC 605

4 [1995] 2 AC 145, a 180-181, 192-193



to have assumed responsibility to the person who acts upon the advice.g®

Lord Griffiths in Smith v Bush [1990] 1 AC 831, at 862



Recent cases have, | fear, done little to refine the Capar o criteria, S0 asto enable partiesto
predict, with any confidence, when the court will hold a sufficient degree of proximity to exist
between claimant and defendant to give riseto aduty of care owed by the latter to the former.
Thus police officersanswering a999 cal owe no duty of careto ashop owner whose premises
are being burgled®; nor does afire brigade to a householder whose house is on fire’, yet the

ambulance service may owe a duty to a patient whose doctor has summoned an ambulance®.

Therearetwo main categories of case; thefirst where the defendant is exercisng someform of
public, or quas public, function, the clamant contending that he has suffered damage as a
result of negligencein the manner of itsexercise. The second class of caseisonein which the
defendant providesaservice (usualy the giving of advice) to aspecific person- often pursuant

to acontract - and is sued by athird party.

Public function cases

Professiona negligence actions are usudly within the second of the above categories, but may
occasonaly be of the firs kind. Cases in the firgt category include those referred to in
paragraph 5 above. In cases of this kind the courtsincline againgt the imposition of aduty of

cae. A recent exampleis

Alexandrou v Oxford [1993] 4 All ER 328
Capital and Counties plc v Hampshire County Council [1997] QB 1004

Kent v Griffiths (1998) 47 BMLR 125



10.

N v Agrawal®

The defendant, aforensic medica examiner, had examined thedamant, alady who aleged thet
she had been raped and buggered by G. At G=ssubsequent tria the defendant failed to attend,
having gone on holiday part way through the hearing. The judge refused an adjournment and
the case collapsed, dlegedly resultingin PTSD. The damant aleged that the defendant owed
her a duty of care to take all reasonable steps to provide evidence for the prosecution, and
thereby safeguard her from further trauma

Held by the Court of Apped, that the claim would be struck out; (1) the defendant owed the
clamant no duty to attend the trid; (2) there was no doctor- patient relationship between the
parties, (3) the defendant had owed the clamant no duty of care to guard her againgt

psychiatric harm.

[1999] PNLR 939



10.

Blake & Brooks v LB Barking and Dagenham'®

the plaintiffs, who wereloca authority tenantsqudified to buy their council flats, exercised their
right under the Housing Act 1985 to require the local authority to state Athe price at which, in
the opinion of thelandlord the tenant isentitled to have theleave granted to him{. Independent
vauers ingructed by the loca authority placed substantia vaues on the properties (which
proved in the event to be of little if any value). Notices to the tenants incorporating those
vauations drew attention to the tenants right to have the didtrict vauer give an independent
vauation. Nether plaintiff exercised thisright.

Held, theloca authority owed no duty of care to the tenants when stating itsopinion of price.

On the other hand in

Watson v British Boxing Board of Control**
the defendant Board was held liable, both by thetrid judge and the Court of Apped,
for failing, in the exercise of its rule making function, to make rules to secure the provison of
appropriate medica trestment at a boxing contest conducted under the Boardks Rules.
Thisis believed to be the first case of a regulatory body in this country being held ligble for

negligence in the formulation of its Rules.

Third party cases

10 [1999] PNLR 171

1 Court of Appeal, 19.12.00



11.

It iswith this category of case that professiona negligence actions are more often concerned.
There have been interesting recent gpplications of the Caparo principles. In
Pangood Ltd v Barclay Brown (Bradstock Blunt & Thompson, third party) *2

the plaintiff night club ownersingructed the defendant insurance brokersto insuretheir premises
againg fire. Thedefendantsin turningtructed the third parties, L1oyd-sbrokers, who obtained a
quotation for cover, which included awarranty to the effect that at the end of each night al used
smoking materiaswould be placed in suitable metal receptacles. The defendants accepted the
quotation, but failed to warn the plaintiffs of the existence of thiswarranty. When the premises
burned down the underwriters refused indemnity. The defendantsissued athird party notice
againg BBT, dleging that they would, if sued, have been held ligble to the plantiffs

Held by the Court of Apped, the notice would be struck out. Although it was possiblefor a
sub-agent to owe aduty of careto an ultimate principa, in the present case there had been no
assumption of responghility capable of giving rise to aduty. Moreover on the evidence the
plantiffs had relied solely on the defendants and not on BBT.

12 [1999] PNLR 678



12.

13.

In Barex Brokers Ltd v Morris Dean & Co*

Hutchinson LJ, in refusing permission to apped, held that vauers providing a vauation for
mortgage purposesin contemplation of aloan by aspecific mortgagee, owed no duty of careto

an assignee of the charge.

The generd rule is that the auditors of a company owe no duty to anyone but the company
gppointing them.* Nevertheless, in exceptional circumstancesaduty may befound to exist to
third parties, such as shareholders or guarantors of the company:s liabilities. Thusin

Siddell v Smith Cooper & Partners™

the Court of Apped refused to strike out aclaim againgt auditorsfor dlegedly failing to observe
financid irregularitieswhile drawing up and/or auditing acompany=s accounts, notwithstanding
that the claim was made not by the company but by the plaintiffs, who were shareholders and
guarantors of the company-sliabilities. The reasoning behind the decision seemsto have been,
firgt that the defendants were retained as accountants aswell as auditors, and secondly thet they

were aso retained by the plaintiffs as their own accountants.

13 [1999] PNLR 344

Caparo plc v Dickman [1990] 2 AC 605

B [1999] PNLR 511



14.

15.

While proximity will more readily befound in cases of persond injury, as opposed to financid
loss* the generd principle that failure to apprehend, or properly to treet, criminals does not
give rise to an action a the suit of avictim of those criminds'’ was applied in

Palmer v Tees Health Authority*®

resulting in the striking out of an action by the mother of amurdered child, victim of amurderer,
based on the defendant health authority=s aleged failure to treat him appropriately so asto
reduce the risks of such offences and/or to detain him in hospital.

Personal liability of employees or agents

Theususd question which arisesin professona negligence actions by non-contracting partiesis
>towhomistheduty owed? However thereisan associated question of >who owesthe duty ?-
which may arise in cases where the party contracted to perform the service, or provide the
advice, relied upon by the clamant, performsits contract through an employee or agent. Does
that employee or agent owe a duty persondly to the clamant? The question is of no
sgnificancewhere, aswill usudly bethe case, heiscovered by hisemployer-sinsurance palicy.

However in

16 A point much relied upon in Watson v British Boxing Board of Control (above)

1 Hill v Chief Constable of West Yorkshire [1989] AC 53; Osman v United Kingdom (above)

18 [2000] PNLR 87



Merrett v Babb'®

the question arosein an acuteform. Mr Babb wasavauer employed by afirm of surveyors(in
fact a sole principd). The firm contracted with a building society to provide a survey and
vauation of ahousetha MissMerrett intended to (and ultimately did) purchase. Hisemployer
required Mr Babb to perform the survey and provide the vauation. He failed to notice
gructurd cracking. The sole principa subsequently became bankrupt and his trustee in

bankruptcy disclaimed the policy of insurance, notwithstanding that the principa wasrequired,
under the Professond Indemnity Insurance Regulaionsof the RICS, to maintain run-off cover
for aperiod of 6 yearsfollowing cessation of practice. Mr Babb knew nothing of dl this. The
principa being thus worthless, Miss Merrett sued Mr Babb, having discovered hisidentity as
the individua who had produced the report upon which she had relied. Mr Babb denied that
he had persondly assumed any responsibility to Miss Babb, or that she had relied upon any
such assumption of respongbility by him.

19 Court of Appeal, 15. 2.01

10



16.

17.

18.

Held by the Court of Appeal (Aldous LJ dissenting), that he was personally liable ™

Extent of the duty

Associated with the questions (&) to whom isthe duty owed, and (b) who owesthe duty, there
isthe further question of what isthe scope, or extent, of the duty which the defendant owesto
the dlaimant.

Wherethe clamant isthe defendant=s dient (the context in which the question usualy arises) the
guestion depends upon the express or implied terms of the retainer. The problem seems to
aise mog oftenin relation to solicitors A recent decison of the Court of Apped illustratesthe
kind of difficulty that may arise.

Thomson Shell & Passmore v Rose™

the defendant retained the claimants to bring an action againgt CY for some , 3,000. Thisthey
did and judgment againgt CY was duly obtained. However CY had ceased trading and the
judgment was therefore vauedess. When the clamants sued for their fees the defendant
counterclaimed, dleging that they had been negligent infailing to investigate thefinancid sandng
of CY before commencing the proceedings.

Smith v Bush applied and Lord Griffiths approach to Aassumption of responsibility@ (para. 4
above) endorsed

21 [2000] PNLR 378

11



Held, the counterclam faled; there was no generd duty on solicitors to verify the
creditworthiness of a proposed defendant before commencing proceedings in the absence of
gpecific indications that something might be wrong.

Damages. scope of duty

19.

Undoubtedly the most important single development in recent yearsin the area of damagesfor
professond negligence was the decison of the House of Lords in South Australia Asset
Management Corp v York Montague Ltd (ASAAMCOR)?.  Prior to that decision the
gpproach to damages was that where a clamant sustained loss which he would not have
suffered Abut for@l the defendant=s negligence, he was entitled to damagesin respect of that 10ss,

unlessthe losswas

Q) not reasonable foreseeable; or
2 attributable to a new intervening cause; or

3 caused by the clamant=s own falure to mitigate.

This led the then Magter of the Rolls to comment, on the question of duty, in the Court of
Appedl judgment in that case?, that

Altis not, aswas argued in United Bank of Kuwait plc v Prudential Property
Services Ltd, a duty limited to safeguarding L against |0ss amounting to the
difference between the overval uation figure and the true value of the property @

22 [1997] AC 101

23 [1995] 2 All ER 769, at 840

12



20.

21.

Happily, the House of Lords held that the duty of the valuer was exactly that. Reying in
particular upon the dictum of Lord Bridgein Caparo® that

Alt is never sufficient to ask simply whether A owes B a duty of care. Itis
always necessary to determine the scope of the duty by referenceto the kind of
damage for which A must take care to save B harmlessi

The House of Lords established that a defendant is only liable for damage of a kind against

which he has assumed responsbility to safeguard the damant. The firgt and fundamenta
question isto determine theAscope of the duty@. Thisgppliesboth to contract and tort actions.

The principle is frequently invoked, ether to limit the damages (in a case where some of the
damant=sdamageiswithin the scope of the duty, but other damageisnat) or to excludeliability
completely (where the only damage sustained by the clamant is not within the scope of the

duty).

A recent illugtration of the principle operating to limit the damagesiis provided by

Pearson v Sanders Witherspoon®

The clamant sued solicitors who had acted for him since 1988 in an action againgt F. The

negligence aleged againg the defendants cons sted of failing to pursue hisaction expeditioudy.

In 1993 F was placed in adminigrative receivership. 1n 1996 the Claimant obtained judgment
agang F for , 1m+ , by which time F had no assets againgt which the judgment could be

24 [1990] 2 AC 605, a 627

2 [2000] PNLR 110
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22.

23.

enforced.

Held by the Court of Appedl, (1) asolicitor=sduty when conducting litigation wasto act with al

due expedition and not to cause delays which resulted in the loss of the right of action. Any

inability to enforce ajudgment obtained was not within the scope of the solicitor=s duty, unless
(a) such aduty was expressy assumed by the solicitor, or (b) the solicitor was given sufficient
notice of the impecuniosity of the defendant to make it fair, just and reasonable to extend the
duty; (2) inthe present case, thefirm had in fact acquired knowledge of F-simpecuniosity, and
wastheregfter liablefor theloss of the chance of obtaining an earlier judgment and successfully
enforcing it (assessed a , 30,000).

For arecent example of the principle operating to exclude ligbility completely, seethe decison
of the Court of Apped in

Darby v The National Trust®

TheNationd Trust washegligent infailing to warn the public againg bathing in apond on one of
its properties; the need for such awarning arose due to arisk of Well-s disease presented by
the possible presence of ratsin thewater. Mr Darby went swimming in the pond on ahot day
andinexplicably drowned. Although hiswidow established abreach of duty, her action failed,
by the gpplication of the SAAMCO principle. The damage againg which The Nationa Trust
owed Mr Darby a duty to safeguard him was that of catching Weil=s disease, not that of

drowning.

However, wherethe court decidesthat the whole of thelosswaswithin theAscope of the dutyd

the same will be recoverable even though, &t first Sight, it may appear that the defendant was

2 Court of Appedl, 29. 1.01
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only assuming alimited regpongbility. Thusin

Aneco Reinsurance Underwriting Ltd v Johnson & Higgins Ltcf”

the plaintiff underwriters had been approached by the defendant reinsurance brokers with a
proposa that they should reinsure certain excess of loss risks and smultaneoudy cede some
$10m of thoserisksto other underwriters asretrocessionaires, the defendants offered to place
the retrocession on the plaintiffs: behaf. Subsequently the plaintiffs paid out some $30m in
respect of the reinsured risks and claimed againgt the retrocessionaires for $10m. It then
became apparent that the defendants, in placing the retrocesson on the plaintiffs: behaf, had
been guilty of non-disclosure, asaresult of which the retrocess onaires|egitimately avoided the
policies. The plaintiffs then sued the defendants contending that they had been negligent in (i)
falling to makefull disclosureto theretrocessonaires, and (ii) falling to advisethe plaintiffsthet if
proper disclosure were made, no retrocession reinsurancewould in fact have been availableon
the London market. They clamed $10m under (i) and $30m under (ii). The trid judge
awarded the plaintiffs $10m.

Held by the Court of Appedl, the appea should be dlowed and the award increased to $30m.
Although normdly insurance brokers guilty of non-disclosurewereliableonly for theamount of
cover rendered ineffective, in this casethefact that the defendants had gpproached the plaintiffs
and been ingrumentd in influencing them to underwrite the risks meant that there was aduty to
adviseintermsassarted by the plaintiffs. Thewhole of the losswas therefore within the scope
of the duty.

Damages: specific heads

24,

There have been severd recent decisons of the Court of Apped, clarifying the proper
approach to various specific heads of damage.

2 [2000] PNLR 153

15



25.

Damages not to be reduced by insurance proceeds

In principle the damant=s damages are not to be reduced because he has insured againgt the
contingency which formsthe subject matter of hisclaim. Thiswasheld to gpply to the proceeds
of aMIG palicy in

Bristol & West Building Society v May, May & Merrimans (No. 2)*

and, more recently, again by the Court of Apped in

Portman Building Society v Bevan Ashford®

The latter case d 0 affords a useful illudtration of the application of the SAAMCO principle.
Theaction was one by mortgage lenders againgt solicitorswho had acted for both the claimants
and the vendors. In breach of duty the solicitors falled to notify the clamantsthat , 50,000 of
the purchase price was to be obtained by way of asecond charge. Following the borrowers
default the claimants sued the solicitorsin repect of their net loss on the transaction (giving no
credit for the M1G proceeds); an argument that the claimants: losswasnil (because it was not
caused by the existence of the second charge) failed. The consequence of the defendantsfailing
to supply correct information was that the claimants were mided into believing that it was
lending to honest and solvent borrowers and that the transaction was viable, whereas the

contrary was the case and dl of the society:s loss was within the Ascope of the duty(.

28 [1998] 1 WLR 336

29 [2000] PNLR 344
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26.

27.

The same principle was gpplied to a different factud Stuationin

FNCB Ltd v Barnet Devaney (Harrow) Ltd™

This was an action by mortgagees againgt brokers arisng out of a fire a the mortgaged
premises. The brokers had been retained to arrange insurance cover for the premises, in the
joint names of the claimants and the owner, in order to safeguard the clamants security. The
insurersrepudiated liability under the policy on the grounds of non-disclosure, misrepresentation
and breach of condition by the owner. Theclaimantsaleged that the brokerswerein breach of
duty in having failed to ensure that the insurance policy included a mortgage clause and/or a
non-invaidation clause (which would have prevented liability to the clamantsbeing repudiated
because of the acts or omissions of the owner).

Held by the Court of Appedl that the action succeeded. Further the claimants did not haveto
give credit for the proceeds of acontingency policy, which responded upon afailureto obtain

indemnity under the primary policy. The policies were successive not dternative.

Damages for loss of a chance

Damages are assessed on a Aloss of a chance basisfi when, and only when, the extent of the
damant=slosswould have depended upon the decision or action of athird party, but, because
of the defendant=s breach of duty, that decision or action was never made or undertaken. But
wheretheissueiswhether or not the defendant-=s breach of duty hasin fact caused alosswhich

has occurred, in circumstances where there are arguabl e dternative causes of theloss thejudge

%0 [2000] PNLR 248
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28.

29.

must find, on abaance of probailities, what was the cause of the clamant:zsloss. Thereisno

power to award a percentage of the loss

Pearson v Sanders Witherspoon (para.25 above) was aloss of a chance case, where the

chance was assessed as avery smal one..

In a clam againg solicitors for dlowing a clam to be dismissed or struck out, if the court
concludesthat the claim had prospects of success which were more then negligibleit isbound
to come to aredigtic assessment of those progpects. On the other hand if the defendant can
discharge the heavy burden of proving thet the clam had been bound to fail, he will have

suffered no damage. Such cases arerare; arecent exampleis

3 Hotson v East Berkshire AHA [1987] AC 750

18



30.

31

Mount b Barker Austin®

Valuation Abracket(

Merivale Moore plc v Strutt & Parker®

the Court of Apped reiterated theAresults based( gpproach to negligent vauation cases, i.e. if
the vauation does not fal outsde the acceptable bracket, no further investigation of the
vauation method is either required or appropriate; the valuer will not be found to have been
negligent even if he has made pa pable errorsin the manner in which he hasreached hisfigures.

Damages for distress

The Court of Apped hasagain affirmed the principlethat, while damages may berecovered for
physica inconvenience, discomfort and mentad suffering, damages for distress are only
recoverable for breach of contract where the contract was one the purpose of which was to

provide peace of mind and avoid distress. Thusin

2 [1998] PNLR 483

3 [2000] PNLR 498
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Farley v Skinner (No 2)**

The defendant surveyor, ingtructed by the claimant to survey ahousein Sussex, advised thet the
housewas unlikdly to suffer gregtly from aircraft noise. Sincethe housewascloseto one of the
holding stacks for Gatwick arport that advice was wrong and given negligently. 1t wasfound
that the clamant had suffered no physical inconvenience, discomfort or menta suffering, but
only disress. Therefore his action failed.

Ronald Walker Q.C.
12 Kings Bench Wak
Temple EC4

[2000] PNLR 441
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