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This final session looks back to the key decisions governing professional negligence liability and forward to the issues likely to dominate litiga​tion over the next few years.

*
Third party liability under Hedley Byrne. 


The tests used to determine third party liability are fairly settled, their application will remain controversial.

*
Client liability following South Australia.

This case established the scope of the duty as a key concept in the identification of recoverable loss. Its implications for other professions and other aspects of damages such as contributory negligence, have yet to be finally settled.

*
Concurrent liability following Henderson.

By allowing concurrent liability, Henderson enabled clients to take advantage of tortious rules relating to limitation periods, and professionals to take advantage of tortious rules relating to contributory negligence. The result can best be described as untidy.
A.
THIRD PARTY LIABILITY UNDER THE HEDLEY BYRNE PRINCIPLE.
1.
Hedley Byrne as the basis for all recovery of pure economic loss.
*
For Statements: 
Spring v Guardian Assurance [1994] 3 All ER 129.

*
For Misfeasance: 
Henderson v Merrett Syndicates [1994] 3 All ER 506.





Barclays Bank v Fairclough (1995) 76 BLR 1.

*
For Nonfeasance:
White v Jones [1995] 1 All ER 691

*
For Regulation:
Welton v North Cornwall DC [1997] 1 WLR 570.

2.
The search for the underlying principle continues.


BCCI (Overseas) v Price Waterhouse (1998) Times March 4.

Court of Appeal holds that Ernst Whinney who audited the accounts of BCCI Holdings could owe a duty of care to BCCI Overseas despite the fact that Overseas accounts were separately audited by Price Waterhouse. The inter​mingling of the business of the two banks Holdings and Overseas pls the fact that Ernst was in effect the supervising firm with responsibilities extending to Overseas and PW, supported the duty.

Sir Brian Neill, giving the judgment of the Court of Appeal:

'The search for a principle or test has followed three separate but parallel paths.

1.
The "threefold" test stated by Lord Griffiths in Smith v Bush and considered in Caparo that raised three essential questions:


a) Was it reasonably foreseeable that the plaintiff would suffer the kind of damage which occurred?


b) Was there sufficient proximity between the parties?


c) Was it just and reasonable that the defendant should owe a duty of care of the scope asserted by the defendant?

2.
The "assumption of responsibility" test that was explained in White v Jones.

3.
The adoption of an incremental approach recognised by Lord Bridge in Caparo. That approach ensured that developments in the law would take place in measured steps.

The fact that all those approaches had been used and approved by the House of Lords in recent years suggested that it could be useful to look at any new set of facts by using each of the three approaches in turn. If the facts were properly analysed and the policy considerations correctly evaluated the several approaches would yield the same result.'

'The general trend of the authorities made it clear that liability would depend not on intention but on the actual or presumed knowledge of the adviser and on the circumstances of the case.'

Which way do the paths point in:
Carr-Glynn v Frearson (a firm) [1997] 2 All ER 614.

S drew will for T leaving P a share in a property with the residue of the estate going to J. S advised T that there was doubt whether property was held on tenancy in common or joint tenancy in which case gift would not be effec​tive unless tenancy severed. T stated she would clarify position from deeds but failed to do so. Property was held on joint tenancy and on T's death it passed to surviving joint tenant and did not fall into T's estate. P sued S under White.

Lloyd J: 
No duty to P as any breach had resulted in a loss to the estate which could bring action. Intolerable if S at risk of two separa​te actions from estate and P for same loss.

Fairness: 
To whom? If the estate brought an action, the proceeds would pass to J and not P.
Assumption:
Indistinguishable from White.

Increment:
Next step?

B.
Client liability following the South Australia decision.
1.
Capping the valuers' liability:
South Australia Asset Management v York Montague Ltd [1996] 3 All ER 365 

Lord Hoffmann: 

'A person under a duty to take reasonable care to provide information on which someone else will decide upon a course of action is, if negligent, responsible only for the conse​quences of the information being wrong. ... Responsibility for losses which would have occurred even if the information which he gave had been correct is not fair and reasonab​le as between the parties.'

'The usual consequence of [the valuation being wrong] is that the lender makes an advance which he thinks is secured to a correspondingly greater extent' ie by the amount of the overvaluation. Hence, normally the over​valuation acts as a cap to liability.

Calculating overvaluation: Difference between the over-valuation and the most likely valuation ie the mean figure from range of figures which reasonable valuers might propose. Not difference between over-valuation and highest non-negligent valuation.

Calculating lender's loss: Loss of capital plus unpaid interest to the limit of the overvaluation. Swingcastle cited for proposition that lender can recover under the interest head: "no more than what they would have earned with the money if they had not entered into the transaction".

Alternative transaction loss: Either valuer or lender may be able to establish a alternative transaction loss either smaller or greater than the actual loss, in which case it is this loss which forms the basis of compensation. 

2.
Establishing the scope of solicitors' liability:
Retainer to investigate title will give rise to a general duty to report facts having a material bearing on the valuation of the security.
Mortgage Express Ltd v Bowerman & Partners (a firm) [1996] 2 All ER 836. CA

S acting for B and L. Purchase for £220k, valuation for £199k, loan for £180k. S became aware that V was purchasing for £150k simultaneously with sale to B and informed B but not L. Loan advanced. B defaulted with resale at £96k. L's instructions to S '..not intended to be exhaustive and do not in any way limit the normal duties of S when acting for a mortgagee.'

Bingham MR:


'I ... accept the proposition .. that if, in the course of inves​tigating title, S discovers facts which a reasonably competent S would realise might have a material bearing on the valuation of L's security or some other ingredient of the lending decision, then it is his duty to point this out.'

But no general duty to report facts going to status of borrower
National Home Loans Corpn Ltd v Giffen Couch & Archer [1997] 3 All ER 808.

S acting for B and L; Instructions from L to investigate title, advise of non-com​pliance with offer conditions, certify that not aware of any materi​al change in B's circumstances since date of Offer, conduct bankrup​tcy search on B. No requirement to report on existing mortgage. S became aware of 4k arrears on existing mortgage but did not report. L lent 92k, B default; Trial Judge found breach and full liability.

Peter Gibson LJ:  No liability. 

*
The instructions were limited to issues of title: 'Inform​ation did not relate to title nor to adequacy of security nor to any other matter on which S were in​structed to report or advise.'

*
'L contended that there was no distinction [between points going to security in the event of default ... and points going to the worth of the personal covenant] because the personal covenant was part of the security. I do not agree. Security is taken by L for performance by B of the personal covenan​t. In Bowerman the relevant information cast doubt on the correct​ness of the valuation ... [which] affected the security in relation to which S had been in​structed. The relevant information in [Giffen] had little to do with the security ... but was of some materiality to the value of the personal covenant.'

3.
Determining the contributory negligence of lenders
What is Contributory?
Platform Home Loans Ltd v Oyston Shipways Ltd (December 1997)

The plaintiff had lent a borrower just over £1 million secured by a mortgage on a house which the defendant had valued at £1.5 million. The loan was on a non-status basis, that is, one where the lender did not investigate the borrower's ability to service the mortgage. The borrower defaulted and the lender resold the property for £435,000. The evidence suggested that the true value of the house at the date of the loan was £1 million. 

Following the reasoning of Lord Hoffmann in the South Australia decision, the lender's maximum claim was for the amount of the overvalua​tion, that is, £500,000. The valuer argued that the lender's claim should be further reduced on account of his contributory negligence in making a non-status loan. 

Jacob J held that it was imprudent to make a non-status loan of over £1 million where that constituted 70% of the value of the security. He reduced the lender's damages by 20% to take account of this and the fact that the lender had not questioned the borrower's failure to give the purchase price of the property as required by the mortgage application form. The lender accepted that its conduct was contributory in the latter aspect and it was suggested to the Court of Appeal that this would have justified a 5% reduction. However, the lender argued that its non-status lending policy could not be regarded as contributory and no reduction should have been made in respect of that conduct.

Court of Appeal
Conduct was contributory if it contributed to the transaction loss and not simply the recoverable loss. 

What is Negligent?
Bristol and West BS v Fancy & Jackson [1997] 4 All ER 582.

The lender had lent 98% of the value of the property but, as was common practice amongst lenders, it insisted that the element of the loan in excess of 75% of the value of the property had to be covered by a mortgage indemnity guarantee policy. The defendant solicitor had negligently failed to warn the lender of matters relating to bor​rower's status and applying the South Australia test, was liable for the lender's entire loss on the transaction. 

Chadwick J held that the lender's decision to lend 98% of the value was 'negligent or impru​dent whether or not the party has insured against the consequential loss.' The MIG policy was to be ignored in assess​ing the prudence of the loan just as a plaintiff's personal accident insurance policy would be ignored in assessing the neglige​nce of his conduct which con​tributed to the accident causing his in​juries. The lender's damages were reduced by that portion of the loss attributable to lending in excess of 75% of the property value.

4.
Imposing stricter liability for fraud.
Smith New Court Securities Ltd v Scrimgeour Vickers [1996] 4 All ER 769.

D bank represented that there were competing bidders for the shares. That led P to purchase at 82.5p per share. The market price of the shares at the time was 78p. That was a gross overvaluation because unknown to the market at that time, the company had been defrauded of a large sum and when this later came to light, it led the market price to fall to 44p per share. P claimed damages based on the difference between 82.5p and 44p per share, amounting to over £10m. The Court of Appeal awarded damages based on the difference between 82.5p and 78p per share, amounting to £1.2m. It held the subsequent fall in value of the shares to 44p to be irrelevant because it was not caused by the defen​dant's represe​ntation. 

Lord Steyn:

1.
' ...intentional wrongdoer is not entitled to the benefit of the reasonable foreseeab​ility test of remoteness. He is to be held liable in respect of actual damage directly flowing from the fraudulent inducement.'

2.
'In an action for deceit the plaintiff is entitled to recover all his loss directly flowing from the fraudulently induced transaction. In the case of negligent misrepresentation the rule is narrower:  the recoverable loss does not extent beyond the consequences flowing from the negligent misrepresentation (see South Australia)'

C.
Concurrent liability following Henderson.
1.
The limitation advantage: To the Plaintiff.
Henderson v Merrett Syndicates Ltd [1994] 3 All ER 506.

Names suffered underwriting losses more than six years after their members agents had negligently failed to control high risk underwriting. No action in contract as limitation period running from breach had expired. Hence, claim in tort with period running from date of damage. Previous case law suggested that a contract between parties would preclude tortious duty.

Lord Goff: 'The law of tort is the general law, out of which the parties can, if they wish, contract. An assumption of responsibility may, and frequently does occur in a contractual context. It is right to attribute to that assumption of responsibility, together with its concomitant reliance, a tortious liabili​ty and then enquire whether or not that liability is excluded by the contract because the latter is inconsistent with it.'

But when is the date of damage?
Nykredit Mortgage Bank plc v Edward Erdman Group Ltd [1998] 1 All ER 305

Property valued at £3.5m; True value £2.1m. Loan of £2.45m. Recoverable loss capped to £1.4m. 

Question: from what date should statutory interest be awarded. Supreme Court Act 1981 provides that it may be awarded from date when cause of action arose. Lord Nicholls: 'Narrow question with wide ramifications because time normally runs for limitation purposes from date when P's cause of action arose.'

Law: from the date of damage which means when there is 'detriment, liabili​ty or loss capable of assessment in monetary terms.' Forster v Outred 1982

Application by Lord Nicholls:

Compare a) the amount of money lent by P plus interest at the proper rate with b) the value of B's covenant plus the true value of the property. When a is greater than b, a loss has occurred and the cause of action accrued.

'Sometimes the comparison will reveal a loss from the inception of the loan transaction. The borrower may be a company with no other assets... In such a case, if the property is worth less than the amount of the loan, measura​ble loss will be sustained at once. In other cases the borrower's covenant may have value, and until there is default the lender ... may sustain no loss even though the security is worth less than the amount of the loan.'

Lord Hoffmann: 'There may be cases where it is possible to demonstrate that loss is suffered immediately. The lender may be able to show that the rights which he has acquired are worth less on the open market than they would have been if the security had not been overvalued.'

Application: 'B's covenant was worthless. B defaulted at once and the amount lent (2.45m) at all times exceeded the true value of the property (£2.1m). Thus, the cause of action arose at the time of the transaction (March 1990). By December 1990, L had sustained its full allowable loss of £1.4m. I would award simple interest on that amount from December 1990 until judgment at the agreed rate of 0.4% LIBOR.'

Is the decision on date of damage a) Wrong? and/or b) Obiter?
2.
The contributory negligence advantage: To Defendant
A reduction of damages for contributory negligence cannot be made where D is only liable to P in contract. But it can be made where D is concur​rently liable in tort for negligence. Hence, it may be in D's interests to argue that it is also liable in tort. No deduction can be made if D is liable for breach of a strict contractual duty.

Barclays Bank plc v Fairclough Building Ltd [1995] 1 All ER 289.

Barclays<-IT + ET compliance->Fairclough <--IT--> Carne <--IT-->Trendle​way

F had failed to take reasonable care in overseeing work: 'It should have foreseen that water jetting, unless carefully executed with simple precau​tions, would result in the spread of asbestos fibres'. F also in breach of two contract conditions requiring strict performance:

Condition 5.1: the contractor had to comply with any 'regulation applicable to the works'. Failure to comply with asbestos regulations.

Cost of remedying damage =£3.9m. F argued that B was contributory negligent as its safety officer and architect were aware of the method of working.

Judge accepted and reduced claim by 40%.

The Court of Appeal was prepared to assume that F did owe a common law duty in relation to economic loss but rejected apportionment on the ground that there had been a breach of strict duties by F. 

Barclays Bank v Fairclough Building; Carne v Trendleway [1995] IRLR 60

During the 1993 trial, C settled with F for £1.25m but the judge dismissed C's action against T on the ground that its implied warranty that it would exercise reasonable care did not extend to asbestos hazards. The Court of Appeal reversed this holding that it was part of T's duty to inform itself of the risks reasonably incidental to the work carried out.

T argued that liability should be reduced on the ground that C having decided to use the power washing method, had taken no steps to inform itself of the problems which could arise despite having been given guidance notes by F. C argued (paradoxically) that T did not owe it an independent tortious duty in relation to its economic loss and hence, apportionment could not apply.

Beldam LJ: 

 'A skilled contractor undertaking maintenance work to a building assumes a responsibility which invites reliance no less that the financial or other professional adviser does in undertaking his work. The nature of the responsibility is the same though it will differ in extent. T in performing the work C subcontracted, owed it a concurrent duty in tort to avoid causing economic loss by failing to exercise the care and skill of a competent contractor.'

Apportioning: Both should have appreciated the risk of contamination from asbestos dust. C should have ensured that its subcontractor was fully aware of the hazards involved in the work and should have seen precautions were taken. T should have made sure that C was aware of the hazards and precau​tions were taken and should have cleaned less aggressively.' Equal respon​sibility. 50% reduction of liability for settlement figure of £1.25m

End result: F £2.65m; C £625k; T  £625k.






