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I have to admit that it is a burning ambition of mine to draft a lawyer free wording. I don't mean by that that the day will ever come when lawyers are not needed for liability claims but surely it is not beyond the wit of man to devise a policy wording that says what it means and means what it says?

A few months ago, I was asked to look into a little dispute which was threatening to turn into a not-so little dispute, with legal writs flying in all directions. At the heart of the problem was the interpretation of two public liability wordings. Caught in the eye of the storm, so to speak, was the Assured who, on his broker's advice had purchased liability insurance for the past seventeen years. During that time, and for good commercial reasons, the Assured had switched from Insurer One to Insurer Two. Then a third party made a claim. Policy One was on a losses occurring basis and Policy Two on claims made basis - not that the Assured understood that, or the implications of course. So Insurer One declined to defend the claim on the grounds that the loss did not occur during their policy period and Insurer Two declined on the grounds that the claim was not made during their period of insurance.

By the time I became involved the dispute had been running for over six years! In the end, and in desperation, the Insured (who by now had come to the conclusion that he was anything but insured) settled the third party claim himself and was all set to sue everyone in sight.

And who can blame him? What are we all doing? This is Joe Public we are talking about, the guy who buys our policies and lets us stay in gainful employment. And what was it all about? About the legal niceties of policy wordings, constructed by us with our own interests at heart, but rarely the interests of our customer. Let me tell you there won't be any income, let alone profits if we don't put our own houses in order.

O.K., so it's not easy. Just as the insuring public needs to know what is covered and what is not, so the underwriters need to know the likelihood of claims, over what period of time they might materialise and how they can be quantified. So if the policy says that the Insured will be protected against claims for injury or property damage occurring during the policy period have we been clear enough in our use of words to be sure that there can be no doubt in anyone's mind what those words mean?.

The answer in many cases, I have to say, is a resounding "no". And the answer is "no" because we start from the wrong premise.

The first false premise we all start from is the assumption that we should determine the nature of the product we intend to sell and then persuade the public to buy it. What about finding out what the public would like to buy and seeing if we can make it?

The second false premise is to imagine that there is something sacrosanct in the policy wordings of the past and that to deal with the problems of tomorrow we have to adapt the wordings of yesterday and today. But car manufacturers don't try constantly to modify and improve a car that seemed to work very well in 1936. They know that today's conditions and technology bear no comparison to the years gone by so they don't adapt.  They scrap and go back to the drawing board and start again, with today's technology, today's experience and tomorrow's demands.

However, if we insist on using words like "losses occurring" then we had better start understanding what we are letting ourselves in for, and if we don't like it, doing something about it, like putting a health warning on our packages.

So if we, as an industry, decide that we cannot sensibly cost or reserve for claims which might develop some 20 years after the policy was issued, then it might make sense to offer an alternative product, but the alternative product has got to work for the customer as well as for us, and has to come with some guarantee of stability. To achieve this there must be an industry solution, with the overriding wish to protect the insuring public. Which means getting rid of internecine reinsurance fights, about which more later.

It is perfectly possible to define in advance how a policy phrase will be interpreted by the Insurers and indeed by the courts provided that that interpretation is drawn in clear and unambiguous terms to the attention of the Insured party.

For example, as long ago as 1986 I had a hand in drafting a policy wording which said:-

Where any Injury or Damage results from continuous or continual inhalation, ingestion, absorption or application of any substance or condition then:-

a) Injury shall be deemed to have occurred when the claimant first obtained medical advice or treatment for the Injury, whether or not the Injury was correctly diagnosed at the time.

b) Damage shall be deemed to have occurred when the claimant first became aware of the existence of Damage.

Now if our concern is to establish in advance what we intend to cover when we insure against liability arising out of injury or damage which occurs during the policy period, then I can see nothing wrong with that clause. It works for me, and as I see it, it works for the Insured as well, although I am sure there are amongst you many who might disagree.

Such a clause or something like it would seem to overcome the ambiguities which so sour our image when they are fought out in the Courts. Whether such clarity is all we seek is, of course, another matter.

The problem that we all have is to assess the potential risk against which we are offering to insure. The real worry is essentially one of latency and with medical science advancing at such a rate more and more illnesses will in future be diagnosed as resulting from some past long term exposure or other. So we may have achieved clarity, but at what price, because a clause along the lines I have proposed effectively gives retroactive cover against illnesses which in the past largely went unexplained but which by today’s technology can now be attributed to an exposure which (presumably) implies negligence - even if only with hindsight.

Only last month I read that there is a Thalidomide Action Group (remember Thalidomide - that was 30 years ago!) which claims (with some medical help) that the effects of Thalidomide can be passed to the next generation. The sentence that really grabbed my attention, though, was:-

"The action group is demanding that the Government and Guinness, which took over the Distillers subsidiary originally producing the drug, meet to discuss the findings."

So here we go again. No prizes for guessing that they want money.

Of course, some products have "latency" written all over them and if you want to provide insurance against that risk and have your eyes wide open well good luck to you. I hope you make a lot of money in the process.

No, it's the silent exposure of which the world knows nothing today but might tomorrow which scares the hell out of us. And quite properly so.

So, also, should the irreversible change in attitudes that started in the States and is now spreading inexorably to the rest of the world. Reference has already been made to this, and my only comment is to quote from an article in the Evening Standard of 8th August, following the imprisonment of Mark Litchfield, who captained the Maria Asumpta, the square rigger which sank off the Cornish coast:-

"But there's no such thing as an accident any more. There is only a mistake on someone's part, an error that should not have been made, a blunder. Courts and tribunals and boards of inquiry, picking minutely over the pieces of a ship, or an aircraft, or a man's life, will apply their hindsight months later to those tragic few seconds which separate safety from disaster. They will apportion blame, find the culprit. And then, by God, they'll throw the book at him."

"In 1990, mountain guide David Cuthbertson was tackling a 1,100 ft section of ice and rock on the Tour Ronde in the Mount Blanc range near Chamonix with his friend Gerald Hedley. Mr. Cuthbertson fell when he was 60ft above Gerald Hedley, and the single screw attaching them both to the mountain gave way. They fell onto rocks and Mr. Hedley was killed. @ June, Mr. Hedley's family were awarded up to £200,000 damages against Mr. Cuthbertson, who survived the fall, for not putting in two pins. Trip on the pavement, crash your car, fall from the fairground ride, suffer at the hands of a doctor who's trying to save your life, and in the modern world you're entitled to redress."

Bluntly, there is little we can do about the past. Liability policies which were issued to provide indemnity against claims arising from injury or damage occurring during the policy period sit there as a potential time bomb for us all but only, I suggest, because they did not say what they meant and they did not mean what they said.

It is not the concept of a losses occurring policy that is wrong. It is the fact that we fail to define our own terms.

Think about it. It is not that many years ago when we were all pouring scorn on the madness of the American Judicial system. Remember our astonishment at the micro-wave manufacturer being held liable for the poodle placed in the oven to dry? At the absurdity of having contingent fees, insurance archaeologists, trial by jury, class actions, punitive damages and indemnity limits over-ridden by the Courts? It can never happen here, we said.

Agreed we still do not have a jury trial for civil actions and we have not really embraced the concept of punitive damages. But as for the rest; the biggest class action seen was by the Names in the Lloyd's litigation, we now accept that there is no such thing as an accident, that somebody must pay. Contingent fees have arrived and in July we had the first case of an Appeal Court saying that a costs inclusive policy was not costs inclusive at all.

So of course we are scared about our losses occurring policies. Remember the triple trigger approach to asbestosis in the States? Just to refresh your memory the question was when did the injury occur to the sufferer of asbestosis? When he was first exposed to asbestos dust, during the years when he continued to work there, or when he was first taken ill?

The American answer was, predictably enough, all three, as in that way you can claim against all the liability policies taken out by the man's employers throughout his working life. Do you really want to bet that can't happen here? And all because we didn't bother to define what we meant when we said we would give cover against any injury occurring during the policy period.

I accept the comment made elsewhere that the claims made approach does not provide the panacea that we might all have hoped for. In theory it overcomes the main objection to the losses occurring approach - it introduces a certainty of when the policy is triggered. It also appears to overcome the problem of the "tail" inherent in losses occurring policies and arguably it benefits the Assured because it provides today's indemnity limits for today's claims.

But we now know it doesn't work like that, don't we? We impose retroactive dates because we want to exclude claims we think should have been covered by someone else and we exclude claims arising out of circumstances or events which to the Assured's knowledge have occurred. We demand immediate notice of any situation which arises which might give rise to subsequent claims but if we think the notification is far too general we often refuse to accept it, leaving it to some subsequent insurer to throw out the claim when it is actually made on the grounds that the Assured knew all about it anyway. Some of us then get worried about the circumstances which we have accepted and appear to be taking years to develop so we impose sunset clauses (euphemistically and dangerously misleadingly called 'Extended Reporting Periods') to make sure that we haven't got yet another tail. And if your eyes haven't glazed over by now then you really haven't been listening.

I would suggest that there are many underwriters and brokers who do not fully understand the dangers and pitfalls of claims made wordings nor the dangers inherent in switching from one form to another, so what chance has the poor customer got? 

So the only thing we can be certain about is that we have not yet found the solution for the future.

As to the past, well I come back to the point that there really is not a great deal we can do about that except to learn from it. We cannot prevent the judiciary interpreting our wordings in a way that will make us unhappy, uncomfortable or indeed bankrupt, because we cannot change them retroactively, however much we may wish to.

Perhaps, though, we can help ourselves within the industry by not rushing off to the lawyers quite so frequently. There is enough danger surely, lurking out there in the form of claims still to materialise, developed by the advance of science and the art of fee hungry litigation lawyers to keep the anxiety levels up without adding to the burden.

Think back if you will to the talk given by Christopher Braithwaite on "Causes and Events". He cited three important law cases. Each one was effectively a fight between the direct and the reinsurance markets.

I think these law cases show up all that is bad in our industry. I think it is a load of rubbish that we should be washing our dirty linen in the Courts of Appeal and the House of Lords. Did you know that Axa Re -v- Field started off by a friendly chat between insurer and reinsurer to obtain clarification on a point of interpretation? This was an invitation from one party to the other to present effectively a stated case on the facts to obtain a legal opinion which would help us all to move forward and to sort out the original claim.

What happened? The lawyers got hold of it and turned it into a vicious punch-up and

legal fees to die for. Brilliant. Well done the insurance industry.

I'm sorry but I think this so-called distinction between "causes" and "events" is a manufactured point dreamed up out of thin air. Whatever happened to intention? Whatever happened to good faith? There used to be a clause known as "follow the fortunes". Consign that to the dustbin.

I suppose it is all symptomatic of the times in which we live. No-one trusts anyone anymore. Reinsurers have stopped reaching for their cheque books and reach for their lawyers instead. But can they really be blamed when they are used and abused by some of the direct underwriters, who cynically manipulate their claims to ensure maximum recovery, regardless of any moral justice?

I suppose it is all wishful thinking on my part but can we not get back to the situation where the professional underwriter underwrites with care and skill to achieve a gross profit only looking to his reinsurers to smooth away the peaks and troughs? Can we find reinsurers who will appreciate those skills, trust the underwriter' s intentions and underwrite the underwriter and not the risk? If only we could then we can dispense with these ridiculous semantical arguments about causes and events. Trust is what this industry needs and buckets of it, very quickly. Regain trust and retrench lawyers, I say, but I doubt if anyone will listen.

Having said that this Conference must surely focus on how to underwrite liability insurance in the future against the backcloth of increasing consumer litigation, escalating court awards, the "gimme" philosophy of society and the social benevolence of our judges. Is it indeed possible to underwrite for a profit - and by that I mean a gross profit?

If we carry on the way we are then I am convinced the answer is "no". We need to rethink our wordings but above all we need to rethink our attitudes. Shall we start to look after the insuring public for a change? Now there's a novel idea.

If ever there was a need to look at liability wordings it is now. If we carry on as we are then we will never be certain when a loss occurs, never be sure how many claims will pile in on the back of an originating cause or event, never know whether the reinsurers will respond or not, be the biggest contributors to the Law Society Benevolent Fund and never remember to consider the interests of the poor sap who bought our policy in the first place.

If we are to plan for the future then how far can the needs of the commercial buyer of insurance be met by the insurance industry and what do we do about any gaps?

I am firmly convinced that what we need here is an industry solution; one that we can all live with. I think without it we will struggle on, arguing with each other, disillusioning over client base and quite possibly inviting the unwelcome attention of the DTI and the Government. Insurers will go insolvent or pull out of the class.

Let us examine the alternatives available recognising that whatever else we cannot go on as we are.

The big thing against the claims made approach is that, taken overall it does not work in the eyes of or the benefit of the insuring public. However reasonable our motives, we just cannot present a policy wording which seems to solve our problems (or at least reduce them) at the public's expense. It is unacceptable to find one insurer declining to accept advice of a circumstance only for the following insurer promptly to exclude it. I know that the claims made policy has worked after a fashion in the professional indemnity field and will probably continue to do so, but that is a narrow and specialist form of insurance bought, on the whole, by sophisticated insurance buyers.

But even in that area the yawning deficiencies in the mechanics of operating claims made wordings have caused serious haemorrhaging in the flow of premium into the insurance market.

We may like the claims made approach, particularly when reinforced with sunset clauses, but there is a certain immorality about peddling a product which can be sold by slick salesmen but which ''fails to perform the purpose for which it was intended", to quote an inefficacy exclusion. However, we should not lightly dismiss the major benefit to the Insured that, in principle, he receives today's limit for today's claims. Except that is for notified circumstances which then take years to settle.

No, I find the claims made approach to be flawed in its current form if we are looking for the policy form for the future.

There are those who argue that there must be an alternative to the two current bases of cover, losses occurring and claims made, and Bermudian insurers are currently promoting the "events occurring" basis which sits somewhere between the two, and with respect brings with it both disadvantages as well as advantages. What it does have though is the linked idea of only agreeing to an aggregate limit of indemnity, about which more later.

But as I have said repeatedly we will get nowhere unless we have an industry solution. However laudable, there is absolutely no point whatsoever in one part of the market coming up with its own solution unless that solution is universally adopted by the whole of the direct market, the whole of the proportional reinsurance market and the whole of the excess of loss reinsurance market.

Let me get back to the losses occurring basis of cover. I still think it is the right basis for future wordings, if only that the concept is one relatively easily understood by the commercial client. To say to him that his insurance policy will deal with any claims(that develop out of any injury or damage happening during the period of the policy is to talk to him in relatively plain English. However, tell him that his insurance policy will deal with any claim actually made against him during the policy period (provided that the cause of the claim occurred some time after what is mysteriously called the retroactive date, of course) but at the same time if he happens to tell his insurers about something which might, actually, result in a claim even though it hasn't yet then it will come to the same thing, (well, almost) we could be excused for suspecting what we all secretly know is true, that we don't really know deep down what the hell we are talking about.

Of course if we do use a losses occurring basis of cover then, I repeat ad nauseam, we must define our terms. So I have the impudence to re-introduce to you to the 1986 wording to which I made reference right at the start of this boring and meandering talk:-

THE CAREY (SORT OF) SOLUTION

Where any Injury or Damage results from continuous or continual inhalation, ingestion, absorption or application of any substance or condition then:-

a) Injury shall be deemed to have occurred when the claimant first obtained medical advice or treatment for the Injury, whether or not the Injury was correctly diagnosed at the time.

b) Damage shall be deemed to have occurred when the claimant first became aware of the existence of Damage.

My submission is this. If every insurer used that wording from now on then:-

· you could never have a triple trigger interpretation of a latent disease

· the claim does not activate long dormant policies with totally inadequate limits of indemnity

· even reinsurers would have difficulty in not understanding the wording

· you cope with the aggregation problem

But ah, I hear you cry, you don't deal with the aggregation risk because the wording only identifies the trigger for the first claimant. What about subsequent claimants who may develop disease from the same exposure - for example leukemia from an electro-magnetic field?

Excellent. Now we are all thinking about the problem in advance. As that wording stands and assuming that the policy cannot and will not be cancelled mid-term (an unacceptable practice if I may say so) then every claim from any person who first sought treatment during the policy period will be covered. And at renewal? Well, you exclude further claims from the same source. But what about your wish to look after the Insured and not leave him in the lurch? You have an optional extension clause on the original policy which allows him at inception to buy a further limit of indemnity for any further claimants that may appears for a stated period of time at a pre-agreed additional premium - say 200% of the original premium. How do you define the originating cause or event?  You don't have to because the policy is subject to an aggregate limit of indemnity and costs inclusive. And so on.

I'm not suggesting that this wording is the answer, I'm only saying that it is different and it is thought provoking and it might be the start of a new approach.

I would be astonished and concerned if I do not get questioned and indeed attacked after I have finished for this suggestion. It is not the answer, but it might be the start of the answer, that's all I am saying.

One of the main planks on which this suggestion is based is to make the policy subject to an aggregate indemnity limit. Costs inclusive, with the option to reinstate the limit for subsequent claimants. You will recall that the Bermudan suggestion of "events occurring" also contemplates an aggregate limit, and I saw a press commentary that "reinsurers might have their own views on such a development, however". Quite. We are discussing some radical changes here, and being boringly repetitive we need an industry solution, not just a smart idea from one exclusive section of the market.

Any such approach must, in my view, be transparent to the insurance buyer and I think it would be, because he must make a conscious decision whether to buy the option or not.

Of course it does not solve all his problems, but at least he knows that.

Does it solve all of ours? Well, in a curious way it might just, but before I explain that earth shattering theory I want to make a social statement.

I have a very serious view about the current developments of the law and the attitudes of the Courts.

I can always remember one particular judgement from Lord Justice Denning, Master of the Rolls. True, he said, the surgeon in this case, at a time of emergency, had two choices of treatment available to him and he made the wrong choice and the patient died. He therefore made a mistake but that does not mean that he was negligent. He did the best he could, and he got it wrong. He cannot be blamed for that.

How refreshing, how right. If only our current Law Lords could hold the line with judgements like that.

Regrettably, though, it seems as though recent legal decisions reflect public opinion rather than hold it in check. There now seems to be a generally held view that if a member of society suffers unfairly then the rest of society must in some way compensate for that suffering. Now I am not one of the "hang them, flog them" school, but have we forgotten that life is not fair, that life is one constant risk?

Let's be clear about this. If society at large wishes to embrace a socialist philosophy which requires the courts to stretch the law accordingly then it is not for the minority to gainsay that wish. However, I do not believe that it is a burden for the insurance industry to bear.

I am entitled to my personal view and that is that the apparent widening of the law of tort from one of negligence to one of no-fault liability is dangerous, in many cases wrong and economically insufficiently thought through.

I struggle with the concept of holding a commercial organisation retroactively liable for a process which at the time seemed harmless enough. There are massive advantages to being within a society, but there is also a price to pay. We want our roads re-surfaced but the process is a dirty and an unpleasant one. We must make sure that all of those exposed to the process are properly protected to the current state of medical knowledge and we fail to do so at our peril. I am very unhappy though with the thought that in years to come the road surfacing company could be held liable for a latent disease related to tarmacadam notwithstanding the fact that they undertook all reasonable precautions at the time.

But if society wants it thus and the courts are prepared so to find, then there is not a lot you and I can do about it. It is not however an insurance problem, it is a society problem and it should be recognised as such.

So I am not suggesting that in the future the insurers offer, either by default or by design, an immensely deep pocket to protect the commercial insured against the vagaries of a changing litigation scene, as much as I want us to think of him first and not last. We cannot price the exposure because we cannot forecast the advance of science, the social climate or the attitude of the courts. Underwriting is about pricing a known exposure against an unknown frequency; it is not about chucking our money at the bookmakers in the hope that we will win when it matters.

We must establish a relationship with our insured client so that there is no doubt between us as to what is covered and what is not, and why we can only go so far in picking up the nightmare problem of claims developing from an unknown latency.

So you offer him a clearly defined policy which is subject to one aggregate limit of indemnity. You acknowledge that he may have a future problem with a number of claimants from some past situation with a latency potential and you give him the opportunity at the outset to buy an optional extra at a fairly heavy price. The mere fact that such an option exists and he has to accept or reject it draws his attention to the problem and the fact that the protection is, by necessity, limited in amount. He buys in, or does not as he sees fit, and he buys higher layers until he is reasonably comfortable.

And then he creates merry hell in the Times, with his MP and with his shareholders about the exposure against which he cannot insure and cannot price and which exists solely because society has gone too left wing and the judiciary is turning the world as we know it on its head. Who knows? It might even make people stop and think if they, and not the insurers, are asked to pick up the bill.

What about the primary liability market? Would it now have a quantified risk exposure and a sensible chance of making a reasonable gross profit over a period of time?

I think it might have. If all the policies are subject to an aggregate limit, costs inclusive then two things are for certain.

First, you can work out your theoretical maximum loss by adding up all your aggregates.

Secondly, even if (say) 50% of the policies were ultimately total losses there is a sensible view that it would take between 10 to 20 years before the losses are actually paid. Discount money for time and you now know what total premium you need to cover your exposure. Simple, really. And if you are worried, buy a reinsurance against settlements occurring at a faster rate than normal.

Of course, such a system would demand a radical rethink by the excess of loss market and by reinsurers, but I suggest that that is no such bad thing.

Food for thought, or a load of rubbish? Who knows - and in fact no-one will until the industry at large sits down and examines this and other proposals.

So set up a serious working party representing insurers, reinsurers, retrocessionnaires and, yes, even the commercial client and come up with some answers for the whole of the industry to embrace.
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