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CONTRACTS (RIGHTS OF THIRD PARTIES) ACT 1999

1 Position in law prior to the Act

1.1. Privity of contract
1.1.1
There was a fundamental principle of English law – “privity of contract”. 

In essence, this meant that only the original parties to a contract could sue on a contract.  If a right to assign had not been expressly excluded or limited in the contract, a third party could obtain the right to sue on the contract by taking an assignment of the contractual rights from one of the original parties.  Generally speaking an assignee cannot recover any greater losses than the assignor could have recovered. 

1.1.2
To put it in a building context – if a builder agreed to carry out some work on a house for an elderly relative of the other party to the contract, that elderly relative cannot compel the builder to carry out the work, nor can he sue for breach of contract if the builder should fail to complete the works or if the works are defective.  His only remedy, if any, will be in tort for negligence. 

1.1.3
Collateral warranties came into fashion when the tortious rights of non-contracting parties were severely restricted in the 1980s as a result of cases such as D & F Estates v Church Commissioners and Murphy v Brentwood District Council.  Collateral warranties gave funders, purchasers and tenants a direct contract with consultants and contractors.  In the early stages these contained few if any limitations.  Now, most collateral warranties place some cap on the extent of damages recoverable, a net contribution clause and a time limit within which claims can be brought.

1.2
Third party rights prior to the Act

1.2.1
It is necessary to summarise these third party rights because the Section 7(1) of the Contracts (Rights of Third Parties) Act (“the Act”) states “Section 1 does not affect any right or remedy of a third party that exists or is available apart from the Act”.  The rights are summarised by reference to some of the decided cases.  

1.2.2
The Hedley Byrne type cases: these arise mostly in relation to statements or reports given to third parties.  If a third party can show (i) an assumption of responsibility on the part of, say, a consultant and (ii) reliance on the consultant so that there is sufficient proximity or a special relationship between them, the third party would be entitled to damages for negligent misstatement.

1.2.3
A dramatic example of this is the BDO Binder Hamlyn case, where a firm audited a company's accounts. A prospective purchaser of that company asked the audit partner about the accounts and the partner confirmed that he stood by his firm's audit opinion.  It was found that the partner had made a negligent misstatement and in that particular context there was sufficient proximity and reliance.  It led to a judgment against the firm for approximately £65 million plus £40 million in interest and costs. [Binder Hamlyn appealed and the case has since been settled.]

1.2.4
The St Martins and Darlington type cases: these say that if it is in the reasonable contemplation of the parties that a third party will suffer loss because of a breach of contract by, say, a contractor and/or a consultant, or that the original contract was entered into for the benefit of a third party, the losses of the third party will be recoverable notwithstanding that the third party has no contract and the original client/party to the contract may have suffered no loss.

1.2.5
The Panatown type case: the Court of Appeal held that Panatown could recover substantial damages from the contract "on behalf of" Unex (a related company) even though Panatown was the employer and had suffered no loss.  Unex was the owner of the site who had suffered the loss as a result of defects, but was not a party to the contract. Recovery by Panatown, the employer under the building contract,  was permitted because the Court held the inference to be drawn from the circumstances of this particular contract was such that the parties clearly intended that there should be a right of action for defective work and, as a result a right, to recovery of substantial damages for such bad work.

1.2.6
Unex had the benefit of a collateral warranty from the builder.  However, Unex chose not to sue under the collateral warranty because it contained limitations and the damages recoverable would have been less than those that Panatown hoped to and did recover.  The Court of Appeal accepted that the contractor's obligations under the warranty were largely co‑existent with those under the building contract but said they were expressed differently and the deed was not intended to preclude the employer's right to receive substantial damages under the building contract.  The deed had a separate commercial purpose, which, the court said, was to permit assignments of the rights within it to the building owner’s successors in title.

1.2.7
It can be seen that there is a risk of what the court called “double recovery” but which could more appropriately be called “double payment” or “double liability”.  As to the risk of “double recovery” (by Unex under the collateral warranty and via Panatown), the Court of Appeal said rather piously "mechanisms existed or could be devised for dealing with any risk of double recovery".

1.2.8
Panatown has gone to the House of Lords and judgment is expected shortly.  

1.2.9
The John Harris Partnership v Groveworld type case: this concerned a contract between an architect and a developer and the question was whether the damages recoverable by the developer, Groveworld should be reduced by 55% because Groveworld was in a joint venture with Frogmore who provided 55% of the financing.  It was argued therefore that 55% of the loss was not a loss in the hands of Groveworld, but was Frogmore’s loss.  The architect had been aware that Frogmore were making a financial contribution but was not aware of the detailed arrangements. The judge held that Groveworld was entitled to recover Frogmore's proportion of the loss because such a right to recover was in the contemplation of the parties.

1.2.10
The Deepak v Davey and ICI type case: Davey supplied a process licence/design for a methanol plant in India under a licence arrangement with ICI. The plant exploded in October 1992.  There was in the Deepak-Davy contract an indemnity provision whereby Deepak promised Davy that Deepak would indemnify and hold harmless ICI.  The question was, could Davy enforce this for the benefit of ICI?  The Court of Appeal held that there was an implied term not to sue as a result of the "hold harmless" provision and that ICI's claim for indemnity against Davy gave Davy a sufficient interest of its own to enforce Deepak’s promise not to sue.

2 The Law Commission Report on Third Party Rights 
2.1. The Law Commission produced their first consultation paper on this subject in November 1991.  The Commission wanted to bring English law into line with that of most EU states, Scotland and other common law jurisdictions.

2.2. The main arguments against the Act came from the construction industry and were:

2.2.1 it was unnecessary – the privity rule caused few problems in practice and 

there are acceptable ways round it in collateral warranties;

2.2.2.
no Act could deal with all the diverse situations affected by the privity rules;

2.2.3.
prior law was certain, although complex, and law reform would create uncertainty and litigation;

2.2.4. the new law might lead to contracting parties being bound to third parties when this was not their true intention.

2.3
The Commission's response was that they believed reform would have two major advantages:

2.3.1
it would remove the need for collateral warranties;

2.3.2
it would ensure that valid exclusion clauses drawn up for the benefit of third parties straightforwardly protected those parties.

3.
The scope of the Act
3.1
The Act applies to England and Wales (s.10(4)).  It applies to Northern Ireland with the modifications set out in Section 9.  The Act came into force on 11 November 1999. It does not apply to contracts entered into before 11 May 2000, unless parties expressly agree to “opt in” during that six month period (sections10(2) and (3)).

3.2
The Act applies to all contracts, not just those in the construction industry, whether written or oral.  The draftsmen of the Act seemed particularly concerned with consumer-type contracts.  Most of the examples in the Explanatory Notes concern things like the purchase of cameras and washing machines.  The draftsman did not seem to have the complexity of construction contracts in mind.


The Act uses the term “promisor” to mean the party who has taken on an obligation and may be sued (e.g. a consultant or contractor) and the team “promisee” to mean the party who may sue for breach of that obligation.  

4.
The Rights Given To Third Parties.

4.1
A third party’s right to enforce a term

 4.1.1.
Section 1(1) gives a third party the right to enforce a contractual term if:


(a) the contract expressly provides that he may; or 


(b) the term purports to confer a benefit on him unless [s.1(2)] it appears on a proper construction of the contract that the parties did not intend the term to be enforceable by a third party.  

4.1.2.
Section 1(3) provides that the third party must be expressly identified in the contract by name, as a member of a class or as answering a particular description, but need not be in existence when the contract is entered into.
4.1.2
This is wide enough to catch all the people who may be interested in a construction project.  They can be referred to generically or by name.  In a constructio context, funders, shadow clients, purchasers, tenants, future purchasers, occupiers and tenants and other members of the construction team, such as contractors, sub-contractors, consultants, planning supervisors, project managers, construction managers etc. will all come within this description if they are sufficiently identified.

4.2
Opting out 
4.2.1
If a party wants to be sure the Act does not apply it should, first ensure the contract does not provide that any identified third party can enforce any particular term, and secondly deal with the more problematic second limb, section 1(1)(b), by making it clear that the parties do not intend to confer a benefit on third parties and do not intend it to be enforceable by them.

4.2.2
A typical clause excluding the Act is: "Nothing in this Agreement confers or purports to confer on any third party any benefit or any right to enforce any term of this Agreement". 

4.3.
A “Term”
4.3.1
Section 1(1) of the Act refers to a “term” of the contract.  First, it is necessary to identify a “term" so that it can be seen what it is that third parties can enforce. Is any obligation, duty or provision in a contract a "term"?

4.3.2
Basically, it depends on the circumstances of each contract as to which statements or stipulations were intended to be incorporated as terms of the contract or to have contractual effect. The contract itself may not contain all the terms – some could be oral, some in writing, some terms could be incorporated in other documents or incorporated by reference, e.g. specifications; some statements or representations made before entering into the contract may be intended to have contractual effect. Then there are implied terms either under statute or those that are implied to give business efficacy to the contract.

4.3.3
The Act makes no distinction between the sorts of terms, so one has to assume it applies to them all.

4.3.4
For present purposes, it is assumed that all the usual obligations in a professional appointments are terms: these will include not only all the services to be performed but also the usual obligations regarding programmes, providing information, co-operating, maintaining insurances, not specifying “deleterious” materials etc., giving collateral warranties to third parties, giving certificates, granting a copyright licence. Other contractual documents, such as specifications, may also contain terms that can be enforced.

5.     The contract expressly provides that the third party may enforce a term

5.1
These provisions are the simplest to identify and the consequences can then be assessed by the party against whom the third party may seek to enforce the term.

5.2
For example, “the consultant shall provide the contractor with certain specified drawings at a certain time, and the contractor shall be entitled to enforce this term”. This would alert the consultant to the fact that the contractor could sue him direct for damages if the drawings were not provided at the specified time.

5.3
A gloss on this could be “…the consultant shall provide the contractor with drawings sufficient for the contractor to construct a certain part of the works at a certain time and the contractor shall be entitled to enforce this term”. The contractor would then also have a claim if the drawings are not sufficient.

5.4 This will not, however, mean that disputes over the question of drawings for the contractor will be fought only between the contractor and the consultant.  If the consultant is in breach he is also in breach of the term his direct obligation to the employer.  Thus if the client has suffered loss as a result, for example, of delays to the project causing damages different from those suffered by the contractor, the client will also be able to sue the consultant for those damages.

5.5
This is confirmed by Section 4 which provides: “Section 1 does not affect any right of the promisee to enforce any term of the contract.”
5.6
It is not beyond the bounds of possibility that some developers will seek to include in their consultants contracts all-embracing terms, such as “the contractor and all other members of the professional team may in their own right enforce any term of this contract which is for their benefit or is necessary for the proper performance by them of their obligations under the contract”.  This could lead to uncertainty and multiplicity of claims and should therefore be resisted by consultants.

5.7
It should also be fairly easy to spot the St Martins and Panatown situations where the contract states that the client is entering into the contract on behalf of or for the benefit of specified third parties or even generic third parties (for example, “persons providing finance”, “future purchasers and tenants”) and that “these parties shall have the right to enforce any term of the contract.”

5.8
A number of professional appointments have expressly stated that the contract is entered into for the benefit of various third parties or where the consultant is required to acknowledge that if he is in breach of his contract specified third parties will suffer loss and damage and this is foreseeable as a result of his breach.  There will be no difficulty in those third parties now being able to show they have a direct cause of action against the consultant.  They will not have to rely on tort case law.

5.9
If the third parties are specified and their relationship/interests known, again it may be possible for consultants to make an assessment of the risks involved, but if they are generic or members of a class – “occupiers”, “funders”, “tenants” – the risks may be more difficult to assess.

5.10
Further, where a generic description is used, there will be no limitation on the number of people who can sue.  Subject to the Limitation Acts any “future tenant” described as such, be he the first or the tenth, will be able to sue the consultant.

6.
The third party can enforce “a term that purports to confer a benefit on him"
6.1
Remember that the third party must be expressly identified, whether by name or by reference to a member of a class or as answering a particular description.  Unless there is a general provision in the contract which states that the terms of the contract are “for the benefit of” the construction team/future tenants etc., the particular term would have to state, or be implied, that it was for the benefit of some third party.

6.2. This is a particular problem for construction contracts – all sorts of obligations/terms could benefit third parties, for example:

· an obligation on a consultant to provide information to other consultants and/or the contractor could confers a benefit on those consultants and contractors ;

· an obligation on a consultant to design, say, an air conditioning system with reasonable skill and care may confer a benefit on the tenant who is going to occupy the building.

· in relation to a management contract, a client/contractor could put a clause in its works contracts that allows the client (a third party in this case) to sue the works contractors direct for delays or defective work;

· alternatively, one works contractor may be entitled to bring a claim against another works contractor for delay and disruption caused to him

· a client including in its appointments of lead consultants, terms compelling them to employ sub-consultants on the basis that the sub-contracts contain clauses that give the client and all funders, purchasers and tenants the right to enforce the terms of the sub-contract;

· CDM obligations are already couched in terms that probably bring them within the Act if there is an express obligation to comply with the Regulations.  For example, a designer (Regulation 13) must ensure that any design he prepares must have adequate regard to the need to avoid foreseeable risks to the health and safety of any person at work carrying out construction work … or any person who may be affected by such work.  These people are identified "third parties".  If someone is injured while constructing the consulting engineer's design because of some health and safety risk overlooked by the designer, can the injured third party use the direct contractual route provided by the Act to sue the designer? 

6.4
Looking at JCT contracts, the Law Commission said it was "probably the case that several provisions could be said to benefit third parties", e.g.:

· the contractor's duty to provide information to the architect;

· the contractor's duty to return documents to the architect;

· the contractor's duty to use documents only for specified purposes;

· the contractor's and employer's duty to ensure sub‑contractors are insured;

· the contractor's and architect's duties in relation to the nature and quality of the work and materials.

6.5
The Law Commission accepted that this sort of wording creates a rebuttable presumption in favour of the third party so that the burden of proof will fall on the contractor to show it was not intended to benefit the third party.  The analogy applies to consultants.

7.
Some particular clauses which could “purport to confer a benefit on third parties”
7.1
Indemnities: 
7.1.1
Many indemnities – for example, against the consequences of negligence, or against other breaches of contract or against copyright infringement etc. - are expressed to be for the benefit of third parties, e.g. “the consultant indemnifies the client, his agents, employees and sub‑contractors against claims… etc”.  This can be expressed in the indemnity clause itself or operate through the definition of the client.  As a result consultants need to beware definitions which include, for example, "successors in title and permitted assigns or the Client".  These third parties would come within the definitions of the "expressly identified" provision in the Act.  

7.1.2.
Third parties could seek to enforce an indemnity against a consultant in respect of a claim covered by the indemnity (which could be wider than just negligence) and for the damages/costs covered by the indemnity (which can be wider than those otherwise recoverable in law).

7.1.3.
The same principle will apply to insurance indemnities since insurance contracts are not excluded.

7.2
Licences: 

7.2.1.
A licence given to the client to use documents and drawings for the purposes of constructing a project may be for the benefit of all the other third parties who will need them – other consultants, contractors, sub‑contractors etc.  Because of Section 1(3) these third parties will have to be expressly or impliedly referred to in the contract or in the licence clause itself, but this is already often the case.  Thus those third parties may be able to enforce this term to, for example argue that they have a right to continue to use the documents even though the client's right may have been revoked because of non‑payment or by repudiation. 

7.3
Statements and certificates: 
7.3.1
Consultants are sometimes required to give to clients or third parties statements or certificates relating to their site investigation or design, not being certificates of valuation of the works.  Government bodies often require them but they can appear in bespoke appointments, for example:

“I certify that the works have been designed correctly and that the design complies with the Employer’s Requirements”
7.3.2
Leaving aside the inherent problems of such statements, it is important to check appointments to see whether they require such statements to be given to third parties, such as funders or end users.  This could lead to the funders or end users being able to insist on being given the statements in the form in which they appear in the contract, regardless of the actual circumstances that exist at the time.

7.4
Reports: 
7.4.1
Reports already give rise to the problem as to the extent to which they can be given to third parties and the extent to which those third parties can rely on them.

7.4.2.
A provision in a commission for a site investigation or survey, for example, could provide that the report may be provided to third parties such as future purchasers of the site or building.  This could give any such future purchaser the right to the report and, in turn, the right to claim against the consultant or surveyor.  

8.     
Unless “on a proper construction of the contract it appears that the parties did not intend the term to be enforceable by the third party”.
8.1
This qualification only applies to terms which “purport to confer a benefit on” a third party”.

8.2
How does one show that the term does not come within the second limb set out in Section 1(2), i.e. that it was not intended that the term was to be enforceable by the third party unless the right was expressly excluded?  How do you prove a negative?  The Law Commission considered it "virtually inconceivable" that third parties such as contractors etc., whilst satisfying the first limb of their proposed test (“purports to benefit third parties”) would satisfy the second limb.  In other words, the Law Commission thought that the normal provisions of such contracts would not allow contractors to enforce terms in consultants’ appointments.

8.3
In the absence of an express term in the contract such as – " [the third party] may enforce this term …" ‑ the law needs to imply a term to that effect.  The Law Commission's view was that, given the present elaborate structure of contractual documentation with collateral warranties, such a term would not be implied.

8.4
The Law Commission considered specifically the duty in the Architect's appointment SFA/92 to use reasonable skill and care in performing its design and inspection services. It accepted that a subsequent owner or tenant could seek to argue that these obligations are ultimately for its benefit and should be able to enforce them against the architect, but said that as this term is not expressed to be enforceable at the suit of the third party in question, such a term would have to be implied.  Again, it thought it would not be, particularly in view of the practice of taking collateral warranties.

8.5
A number of people disagree with the views of the Law Commission on this point.  They express the view that they think this provision must mean that there is implied an intention for the term to be enforceable by a third party and that the onus of proof that it was not intended to be enforceable lies with the original parties to the contract. 

8.6
If a client wants to overcome this problem and do without collateral warranties (or have them in addition, as in Panatown), he will put into his appointments that all terms or specific terms are for the benefit of third parties (e.g., tenants, occupiers etc.) are intended to be enforceable by them.

8.7
So as far as consultants are concerned, it must be safer to say expressly that it is not intended that any terms which purport to benefit third parties are to be enforceable by them.  This approach is recommended by some of the professional institutions, and currently by the JCT in relation to its building contracts. 

9.
Limitations on the third party’s right to enforce a term. 
9.1
Section 1(4) provides  “Section 1 does not confer a right on a third party to enforce a term otherwise than subject to and in accordance with any other relevant terms of the contract.” 

9.2
This raises two questions: (i) will any limitations in the contract, such as a net contribution clause or a cap on liability per claim or in aggregate for pollution and contamination claims, be effective in respect of third party claims; and (ii) can there be different limits on claims by contracting parties and by third parties?  This section appears to allow both, but may not have been entirely successful.

9.3
There is some doubt about whether the present wording of the Act is effective to subject a third party right to any limitation in the original contract.

9.4
The CIC's proposal, through Lord Hacking, was that the Act should have been amended to make it clear that, unless the contract states otherwise, the third party's right is subject to any such limitation.

9.5
The CIC also felt that there should have been an express provision in the Act that the third party's right could be different (whether by being limited or greater) from that of the other party.  As the CIC pointed out, the parties may want to stipulate (as they do in collateral warranties) that the third party can only recover the cost of remedial works or the consultant is only liable for his net contribution.  Alternatively, that the client and the third party may be subject to different caps on liability.

9.6
In view of the doubt about whether limitations in the appointment apply and/or whether different restrictions can be placed on a third party’s rights to recover, it must be safer for the time being to continue to deal with this in collateral warranties.

10
Unfair Contract Terms Act 1977 and limitations on the third party’s rights in negligence
10.1
Section 7(2) of the Act provides that “Section 2(2) of the Unfair Contract Terms Act 1977….. shall not apply where the negligence consists of the breach of an obligation arising from a term of a contract and the person seeking to enforce it is a third party relying on section 1 [of this Act].”


[Section 2(2) of the Unfair Contract Terms Act says “in the case of other loss or damage (i.e. loss or damage other than death or personal injury, which of course cannot be excluded) a person cannot so exclude or restrict his liability for negligence except insofar as the term or notice satisfies the requirement of reasonableness”].

10.2
Thus it seems that one could be completely unreasonable in restricting or limiting a third party's rights in negligence.  (This is an instance, perhaps, where the Act may have an advantage over a collateral warranty, where it has always been thought that the Unfair Contract Terms Act test of “reasonableness” would apply to limitations of liability for what is basically negligence, even though expressed in a contract. Also, it is generally agreed that net contribution clauses in collateral warranties would be subject to the "reasonableness" test.)

10.3
Thus it would be open to the parties to agree that the duty of care in relation to the design of an air conditioning system is for the benefit of future tenants and that they can enforce that term, but that they can recover e.g. the lesser of £5,000 for any breach or only the cost of the replacement of the units, and this would be effective even though the system was worth £500,000 and the defect in it meant the tenant’s business was unable to operate in the building for, say, three months.  There could be no challenge as to the "reasonableness" of this limitation under the Unfair Contract Terms Act.  

11.
Remedies available to third parties 

11.1
Section 1(5) provides that “…there shall be available to the third party any remedy that would have been available to him in an action for breach of contract if he had been a party to the contract …”

11.2
This sub‑section is intended to give a third party the remedies that he would have had if he had been a party to a contract containing the particular term he is entitled to enforce.  Thus, he can apply for damages, injunctions or specific performance etc. as if he had been the client under the appointment.  It is intended therefore that the third party can sue for exactly the same things as the client could.

11.3
Section 5 aims to prevent “double liability”, so that it is not intended that both the third party and the client can recover the same damages.  The protection is, however, expressed in terms of "sums recovered".  The Act says where a client recovers damages or an agreed sum from a promisor (e.g. a consultant) in respect of a third party's loss, the court or arbitral tribunal shall reduce any award to the third party to take account of the sum already recovered.  So, if the client recovers damages for the amount he has had to pay the contractor for the delays the consultant has caused, the consultant will not have to pay those damages again to the contractor if the contractor sues as a third party under the Act. 

11.4
But the consultant may not, for example, be protected against an action from a third party under a collateral warranty where a client, who receives damages from a consultant, becomes insolvent before it had passed on the payment to the third party. 

11.5
As far as the other member or other members of the construction team are concerned, the parties will probably end up in much the same position as they were before the Act, except there could be two or more actions against a consultant (with the extra costs that will involve), rather than one action by the employer claiming all the losses he has suffered, including the costs he had to pay to the contractor/other consultants.

11.6
Unless a limit is put on the third party’s rights to enforce a term the third party will be entitled to recover damages for breach of contract for the losses he has suffered.  As mentioned above, putting limitations on these rights in the original contract may be ineffective.  This could be a reason for insisting on collateral warranties where such limitations on liability are fairly common.

11.7
The Explanatory Notes at Bill stage said sub-section 1(5) makes it clear that all the usual rules relating to causation, remoteness and duty to mitigate loss will apply to the third party's claim.  This is not however stated expressly in the Act.

11.8
The CIC thought this section was not at all clear about these matters and that the Act should specify expressly that "remedy" means the substantive remedy (for example, the right to recover damages) and does not refer to procedural matters.  The CIC also proposed that the Act should say specifically that the losses which the third party is entitled to recover are his own losses, not losses that are too remote and that he is under a duty to mitigate his loss.

11.9
Further, the CIC suggested it should be made clear that it is the contemplation of the original parties to the contract (not the third party's) that will be crucial for the purposes of contractual remoteness of damage test (i.e., those which in the reasonable contemplation of the parties would be likely to flow from the particular breach).  These suggestions fell on stony ground.

12.
Exclusions for the benefit of the third party
12.1
Section 1(6) says  “Where a term of the contract excludes or limits liability in relation to any matter references … to a third party enforcing a term shall be construed as references to his availing himself of the exclusion or limitation”
12.2
This was one of the “benefits” envisaged by the Law Commission.

12.3
The Explanatory Notes say this makes it clear that the Act is to apply so as to enable a third party to take advantage of an exclusion or limitation clause as well as to enforce "positive" rights. They also say the Act would, for example, allow a term of the contract which excludes or limits the client's liability to the consultant for the tort of negligence which also expressly states that the exclusion or limitation is for the benefit of the client's "agents or servants or sub‑contractors" to be enforceable by them.

12.3
It is difficult to think of an example to illustrate this in the client/consultant context.  It seems to relate to claims by the consultant by way of counterclaim or set-off against the third party who is seeking to enforce a term.  However, restrictions in appointments on claims by the consultant against the client are rare except perhaps where all loss of profit claims are excluded.  

12.4
One possibility is where there is an obligation on the employer to insure in the joint names of himself and the contractor, say against fire, and this is expressed to be for the benefit of "sub‑contractors" (nominated or otherwise).  The sub‑contractor could say that the obligation to insure was for his benefit and therefore if the contractor tried to sue him for damages caused by a fire caused by the sub‑contractor's negligence, he (the sub‑contractor) could take the benefit of that insurance.

12.5
Consultants should look out for restrictions on claims against the client and whether these are said to be for the benefit of third parties and then consider what restrictions this might put on the consultant’s, counterclaims or rights of set-off against third parties.

13.
Defences and set off against third party claims
13.1
What defences are available to the consultant when a third party brings a claim against him?  Will he have exactly the same arguments and defences as if he had been sued by his original client so if, for example, he has a counterclaim for fees or a defence or set off he can use them against the third party?

13.2
Section 3(2) of the Act provides that:

“the promisor shall have available to him by way of defence or set off any matter that:

(a)
arises from or in connection with the contract and is relevant to the term, and

(b)
would have been available to him by way of defence or set off if proceedings had been brought by the promisee."
13.3
If, say, a client had committed a repudiatory breach, through non-payment of fees, and thus the consultant's obligations are discharged, the third party may not be able to take advantage of the right to enforce a term.  Further, if a client has waived a breach of contract in respect of a particular matter, that waiver could be raised by way of defence against a third party suing a consultant for negligent design or inspection in the same way as that defence could be raised against the client.  
13.4
Section 3(3) provides that “The promisor shall also have available by way of defence or set-off any matter if:

(a)
an express term of the contract provides for it to be available to him in proceedings brought by the third party, and

(b)
it would have been available to him by way of defence or set-off if proceedings had been brought by the promisee.” 

13.5
An example of this is if a third party sought to enforce a claim against a consultant and the consultant’s contract provides that he is entitled to set-off outstanding fees against that third party claim.  If set-off is not excluded as between himself and his client, the consultant will be entitled to set-off his fees against the third party claim.

13.6
Sub-section 3(4) provides that:


“The promisor shall also has available to him:


(a) by way of defence or set off any matter, and 


(b) by way of counterclaim any matter not arising from the contract,



which would have been available by way of defence or set off or, as the case may be, by way of counterclaim against a third party if the third party had been a party to the contract".

13.7
If a consultant had contracted with a client that a third party tenant is able to enforce a term, for example in relation to the design of an air conditioning system, and the consultant had also carried out work directly for the tenant for which he had not been paid, the consultant could set-off those monies against the tenant's claim. 

13.8
Such provisions can also apply to misrepresentation.

13.9
Section 3(5) provides that the contract itself can expressly limit or exclude matters that would otherwise have been available to the consultant by way of defence, set-off or counterclaim against third party claims.

13.10
So the provision that commonly appears in consultant’s appointments expressly excluding set-off should be amended by consultants to say this provision shall not apply to third party claims.  Equally, there could be a term allowing set-off against the client and not against the third party.

13.11
Section 3(6) prevents a third party in any proceedings against him enforcing a term ("including in particular a term purporting to exclude or limit liability") if he could not have enforced that term if he had been a party to the contract.  This provision is expressly aimed at preventing third parties being able to avoid restrictions placed on an original party to the contract.  The clause expressly refers to proceedings “against … a third party” (presumably by way of set off or counterclaim) where, for example, the third party tries to argue that an exclusion or limitation of liability clause does not apply to him.  The consultant could say by way of counterclaim, "I admit  am liable, but the contract says the original client can only recover [ for example] £1 million [or the cost of repairs]; alternatively, that the client cannot sue for pollution and contamination claims and thus you cannot recover any greater amount".

14.
Limitation Acts and third party claims
14.1
When can the third party bring an action to enforce his claim?  Will he have exactly the same time limitations as apply to the original contracting parties and can this be extended or cut down by any express agreement in the contract?

14.2
Section 7(3) provides that "In sections 5 and 8 of the Limitation Act 1980 the references to an action founded on a simple contract and an action upon a specialty [e.g. bond or appointment/contract under seal/as a deed] shall respectively include references to an action brought in reliance on section 1 relating to a simple contract and an action brought in reliance on that section relating to a specialty".

14.3
Since a third party under the Act is in effect suing in contract, this section provides that the third party will have 6 years to bring his claims to enforce a term if the original contract was under hand and 12 years if it was signed as a deed/under seal.

14.4
The 6 or12 years will run from the date the cause of action accrued.  This will usually be the same date for the client and the third party. 

14.5
What if, however, the parties wish to provide that in respect of claims, including those for negligence, the original contracting parties can have 12 years in which to bring their claims, but third parties can have only 6 years in which to bring their claims. This would be analogous to giving a tenant only 6 years under a collateral warranty.

14.6
This may not be effective against a third party.  This is because limitation is a defence.  Under the section concerning defences, (Section 3(2)), the only matters available by way of defence and set-off have to (i) "arise from or in connection with the contract and be relevant to the term" and (ii) "would have been available to him if proceedings had been brought by the client".  This defence (i.e. the third party is outside the time limit for bringing claims) would not have been available to the consultant in proceedings by the client because the client has been given 12 years. 

14.7
Sub-section 3(3) provides that the promisor shall also have available by way of defence or set-off any matter if (a) “an express term of the contract provides for it to be available to him in proceedings brought by the third party, and (b) it could have been available to him by way of defence or set-off if the proceedings had been brought by the promisee”  Again the shorter limitation period would not have been available in an action by the client.

14.8
However, sub-section 1(4) provides that "This section does not confer a right on a third party to enforce a term of a contract otherwise than subject to and in accordance with any other relevant terms of the contract".  This would appear to indicate that a third party is bound by a limitation period stated to apply to him only.  

14.9
In view of the doubt about the position regarding limitation, where a client and consultant are agreed that there should be different limitation periods for the client and third parties, this may be best dealt with by means of collateral warranties.

15.
Variation and rescission of the original contract
15.1
The Law Commission said that it follows from the principle of giving a third party the right to enforce a term that the original parties to the contract should not be able to vary or rescind the original contract to the detriment of a third party.

15.2
The Act deals with this in Section 2.  It provides that the parties to the contract may not rescind the contract or vary it in such a way as to extinguish or alter the third party's entitlement under that right without his consent if:


(a)  the third party has communicated his assent to the client ;


(b)  the promisor is aware the third party has relied on the term; or

(c)  the promisor can reasonably be expected to have foreseen that the third party would rely on the term and the third party has in fact relied on it.
15.3
The assent can be by words or conduct and, if sent by post or other means, shall not be regarded as communicated until received.

15.4
The Law Commission accepted there could be uncertainty, especially in relation to showing reliance, which could lead to "artificial acts of reliance", or that reliance could take place without either of the original parties knowing about it.  However, this was not enough to make them drop the proposal.

15.5
The above is subject to any express term in the contract by which the original parties agree that they can rescind or vary the contract without the consent of the third party or that the consent of the third party is only required in the circumstances specified in the contract instead of those set out in the Act.

15.6
This may be a problem for the client and many may adopt the route of express terms because they find the other provisions difficult to operate in practice.  Clients may be prohibited from doing certain things without funders’ consent and they will not want to have to check to see whether any variation to the professional appointment or building contract could affect a tenant or a purchaser etc. and then seek their consent.  Alternatively, in order to prevent delay to a project, clients could make certain specific matters subject to express consent and add the usual proviso that consent should not be unreasonably withheld or delayed. 

15.7
To avoid uncertainty, the client could, for example, include a term saying the consent of any third party to any variation of any term, or rescission of the contract, is not required.  Alternatively, state expressly that in relation to particular matters, no change can be made without the tenant's consent.

15.8
Section 2 of Act is intended to deal with variation in its legal sense, i.e. a variation of the terms of an agreement by subsequent agreement of the original parties.  It does not deal with variations under a construction contract where the work is altered, nor to a variation to a specification or in a change control notice – the Law Commission said these sorts of variations are provided for within the contract itself.

15.9
The Act then goes on to deal with the procedure by which the courts (high court or county court) or arbitral tribunals are able to dispense with the consent of third parties where this would otherwise be required if the third party cannot be found or is mentally incapable, or if it cannot reasonably be ascertained whether or not the third party has relied on the term.  Conditions can be imposed including the payment of compensation.

16.
Contracts excluded from the Act
16.1
The following are excluded by Section 6:

16.1.1
third party rights in respect of bills of exchange, promissory notes or other negotiable instruments;

16.1.2
third party rights in any contract binding on a company and its members under section 14 of the Companies Act 1985 (binding members of the memorandum and articles of association);

16.1.3
third party rights to enforce any contract of employment against an employee

16.1.4
third party right to enforce a worker’s contract against a worker; and

16.1.5
third party rights to enforce any contract for the carriage of goods by sea, or by rail or road, or the carriage of cargo by air which is subject to the rules of the appropriate transport convention "except that a third party can avail itself of an exclusion or limitation of liability in such a contract".

16.2
There are details in the Act regarding what is meant by contract for carriage of goods by sea and appropriate international transport convention.

16.3
Insurance contracts are not excluded.

17.
Arbitration and adjudication
17.1
Section 8(1) provides that  “Where

(a) a right under section 1 to enforce a term is subject to a term providing for the submission of disputes to arbitration, and

(b) the arbitration agreement is an agreement in writing for the purpose of Part 1 of the Abitration Act 1996,

the third party shall be treated for the purposes of that Act as a party to the arbitration agreement as regards disputes between himself and the promisor…”
17.2
Thus if a third party brings court proceedings against a party to the contract that contains an arbitration clause, the party has a right to apply for a stay of proceedings for the matter to be referred to arbitration. 

17.3
The Act does not, where the contract is a construction contract for the purpose the Housing Grants, Construction and Regeneration Act 1996, give a third party a right to adjudication under that Act.  However, it is possible that an adjudication clause in the original contract could state that it was for the benefit of specified third parties and can be enforced by them.  Whether that then gives the third party the right to refer a dispute to adjudication we shall have to wait and see.
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