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Introduction    





1.	This paper covers two main areas.  First, case law illustrating the rise and fall of tort, concurrent duties in contract and tort, followed by notes on some recent cases.  Second, statutes including possible future legislation.





Case Law on Tort/Negligence





2.	Liability in tort or negligence will only arise if the party who caused the damage is under a legal duty to take care.  Negligence, as a tort, is the breach of that legal duty, such breach causing damage.  It is important to remember that persons are not held responsible in law for every act that causes damage.  Liability only arises in negligence if the individual is under a legal duty to take care and is in breach of that duty.  More particularly, if a duty does exist in a general sense, consideration must be given as to whether it is owed to a particular plaintiff.  The law of tort is ever-changing.  





The Rise of Tort





3.	An early landmark development in the law of tort occurred in Donoghue v. Stevenson (1932) when the House of Lords decided (by a majority of three to two) that a manufacturer of a product owed a duty of care to the ultimate user.  This case as many of you probably know related to a bottle of ginger beer allegedly


�
containing a decomposed snail which was bought by one person and given to a friend, who subsequently suffered gastro-enteritis.  It was in this case that Lord Atkin enunciated the principle:





"You must take reasonable care to avoid acts or omissions which you can reasonably foresee would be likely to injure your neighbour."





4.	Although Donoghue v. Stevenson established the "neighbour principle", for a long time the Courts were reluctant to find the existence of a duty of care in areas other than those where circumstances met those of Donoghue.  As a result the law of negligence remained fairly static until the 1960s.





5.	However, the following period witnessed a rapid expansion in the law of negligence.  In Hedley Byrne & Co Limited v. Heller & Partners Limited (1964) the principle of the Donoghue decision was extended to statements given negligently.  In this case, the plaintiffs sought references from a banker as to the credit worthiness of a potential company.  The reference was a good one and relying on that reference the plaintiffs proceeded to enter into a contract with the potential customer and lost a considerable sum as a result.  The House of Lords held that a person can be liable for negligent misstatement in circumstances where that person knows those statements are going to be acted on and where there is a voluntary assumption of responsibility.  (Note in this case the bankers escaped liability through their endorsement on a reference of the expression "without responsibility").





6.	In Dutton v. Bognor Regis Urban District Council (1972), which concerned a house built on a rubbish tip, the local authority was held liable to the plaintiff, the second owner of the house, for failing to ensure that inspection of the foundations was properly carried out.





7.	The Dutton case was followed by Anns v. Merton London Borough Council (1978) where the House of Lords held that the local authority were liable to lessees of flats for defective foundations.  An important ingredient in the case was the fact that there was an imminent danger to health and safety.





8.	The law of tort probably reached its high watermark in the House of Lords case of Junior Books v. Veitchi Co. Limited (1982).  In that case, the defendant specialist flooring sub-contractors laid a floor at the plaintiff's factory.  The plaintiff, who had no direct contractual relationship with the defendants, brought an action against them in tort.  Despite the absence of any present or imminent danger to the occupier (an essential ingredient in Anns), the court held that the subcontractor owed the owner a duty of care in tort/negligence.  The decision was justified on the basis that there was a close commercial relationship between the parties, i.e. there was sufficient proximity.





9.	These developments and extensions of the law of tort meant that professionals were exposed to risks of claims for negligence from a wide range of potential plaintiffs.  These included not only parties to whom they were contracted, but also third parties who might be able to establish that a duty of care existed.  Criticism of the state of law subsequently resulted in a retreat from Anns.





The Fall of Tort





10.	This retreat from Anns began with the Governors of the Peabody Donation Fund v. Sir Lindsay Parkinson & Co. Limited (1985) which concerned inadequately constructed drains.  The House of Lords said:





"The true question in each case is whether the particular defendant owed the particular plaintiff a duty of care having the scope which is contended for, and whether he was in breach of that duty with consequent loss to the plaintiffs.  A relationship of proximity in Lord Atkin's sense must exist before any duty of care can arise, but the scope of the duty must depend on all the circumstances of the case."





11.	In the Peabody case the House of Lords held that it was not the duty of the local authority to guard a developer against the negligence of the developer's consultants and contractors. 





12.	The contraction of the law of negligence continued in a series of cases in the late 1980s and by 1988, Anns was the subject of widespread criticism.  The House of Lords reviewed the law generally in D&F Estates Limited and Others v. Church Commissioners for England and Others (1989).  The case concerned defective plastering carried out by subcontractors to a main contractor.  The lessee of the building sued the main contractor in tort (there being no direct contractual link) claiming that the contractor had a duty to supervise adequately the subcontractor's work.  Lord Bridge stated:





	"It is, however, of fundamental importance to observe that the duty of care laid down in Donoghue v. Stevenson was placed on the existence of danger of physical injury to persons or their property." 





13.	In D&F Estates the House of Lords concluded that the defective plaster, itself the subject of the damage, had not caused damage to persons or property.  The plaintiff had simply suffered economic loss (i.e. the cost of repairs) and was therefore not entitled to succeed against the contractor.





14.	In Murphy v. Brentwood District Council (1991) the House of Lords finally overruled its decision in Anns.  Reviewing the state of the law as it had developed since Donoghue in 1932, the House of Lords considered several cases including their own recent decision in D& F Estates.  The House of Lords ruled that where a house which had been negligently designed or constructed suffers defects as a result of the negligence of designers or builders, they can be held liable in tort for personal injuries suffered by the owner or for damage to any property of the owners other than the defectively built house itself, but they cannot be held liable in tort to the owner if, notwithstanding their negligence, the only damage suffered is damage to the defectively constructed house itself.





15.	The effect of the decision in Murphy was to render the owner of the house without a remedy, having removed the cause of action in negligence which had been relied upon by tenants, subsequent owners and occupiers since the days of Anns in 1978.  One result was the birth and rapid evolution of collateral warranties so that purchasers, tenants and funders who, in the previous decade, had enjoyed wide-ranging remedies in tort against architects, engineers and contractors, could substitute the remedies cut away by the line of cases ending with Murphy with contractual rights.





16.	Even when the law of tort was at its most restrictive, there were always exceptions.  One of these relates to "disappointed beneficiaries" illustrated by Ross v. Caunters (1979) and White v. Jones (1993).  Another exception relates to the "negligent misstatement" cases illustrated by Hedley Byrne referred to above.  This resulted in the plaintiffs striving to frame their cases against architects and engineers as "negligent misstatement" cases rather than "negligent act" cases.





Concurrent duties and liability in contract and tort.





17.	For many years the concept of concurrent liability in contract and tort was regarded as impossible.  Anyone liable in contract could not also be liable in tort.  In the late 1970s and early 1980s the concept of concurrent liability began to emerge, and in the 1980s it became widely accepted that English law recognised concurrent liability in contract and tort.  This is illustrated by Midland Bank v. Hett, Stubbs and Kemp (1979).  This case provided an early in-depth analysis of the question of concurrent liability in contract and tort.  It was held that a solicitor could be liable to his client for negligence either in contract or in tort, or both with the result that in the instant case it was open to the client to take advantage of the more favourable date of accrual of a cause of action against the solicitor for the purposes of limitation.





18.	The concept of concurrent liability was subsequently considered in Tai Hing Cotton Mills Limited v. Liu Chong Hing Bank Limited (1986) which concerned a bank's duties to its customers.  The Privy Council held that, where parties have formalised their relationship under a contract, there was no need for the law to consider liability in tort.  The parties should look to the contract to establish their respective rights.  Even though the Privy Council discounted the relevance of tort in such cases, it went on to state that, even if tort was considered, the rights and obligations of the parties could not be any greater than the contractual rights and obligations.  For a while a number of construction cases followed this line.





19.	In Lancashire & Cheshire Association of Baptist Churches Inc. v. Howard and Seddon Partnership (1991) one of the key issues to be determined was whether an architect engaged to design a building owed to his client concurrent duties in contract and tort.  It was held that the existence of a contractual duty did not exclude a tortious duty and that, in the instant case, the plaintiff could sue in tort even where its claim for a breach of contract was statute barred.  





20.	Matters did not stop there.  In another recent case, Holt and Another v. Payne Skillington and Other (1995) the Court of Appeal had no difficulty in confirming that where a duty of care in tort arose between the parties to a contract, wider obligations could be imposed by the duty of care in tort than those arising under the contract.  Tai Hing was distinguished but in doing so the Court of Appeal offered little guidance as to whether Tai Hing is still a reliable authority.  In Holt v. Payne the plaintiffs sued their solicitors, Payne & Skillington and estate agents De Groot Collis for both contractual and tortious negligence following the purchase of a property in Berkeley Street, Mayfair.  At first instance the Court found the solicitors to be liable in both contract and tort and the estate agents liable in tort (but not contract).  





21.	The estate agents appealed.  The estate agents relied upon Tai Hing in their submission that the nature and extent of their tortious responsibilities were limited by the express and implied terms of their contract with the plaintiff.  The Court of Appeal rejected this argument, saying that there is no reason in principle why a Hedley Byrne type of duty of care should not arise in an overall set of circumstances where, by reference to certain limited aspects of those circumstances, the same parties entered into a contractual relationship involving more limited obligations than those imposed by the duty of care in tort.  In such circumstances, the duty of care in tort and the duties imposed by the contract would be concurrent but not co-extensive.  On the present facts however the Court of Appeal allowed the estate agent's appeal on a different ground, namely that the findings of negligence against them in the first instance did not fall within the plaintiff's pleaded case.  





22.	The Privy Council's ruling in Tai Hing was also considered by the House of Lords in Henderson v. Merrett Syndicates Limited and the related case of  Feltrim v Arbuthnott and Others (1995).   In these cases, concerning Lloyd's Syndicates, it was held that a duty of care was owed by managing agents in tort both to direct Names and indirect Names, and that the existence of such a duty of care was not excluded by virtue of the relevant contractual regime, with the result that the Names were free to pursue their remedy, either in contract or in tort.





Other Recent Cases of Interest





Gable House v. The Halpern Partnership (1995).





23.	In this case  the plaintiffs were developers of a building at 65-68 Leadenhall Street, London.  The decision to proceed with the development of the building followed receipt from the defendant architects of a cost plan and specification which estimated the cost of the works at £5.8m and contained the words "the estimated total covers the construction costs of an office block offering approximately 4304 m² (46,328 ft²) of gross area measured within the structural base of the perimeter walls.  A schedule of areas which has been based on the above mentioned drawings is included in this report."  The schedule of areas showed a total "usable office space" of 3,152 m², equivalent to 33,928 ft².  In due course it was discovered that the actual area was only 31,769 ft², i.e. 2,159 ft² less than the plaintiffs had been led to expect.





24.	The trial lasted some 106 days and accumulated a huge volume of oral and documentary evidence.





It was argued on behalf of the architects that:-





(i)	the small discrepancy in usable office space was due to a number of detailed factors which an experienced developer would have been well aware;





(ii)	the architect used the formula "all areas approximate";





(iii)	the architects did not prepare the calculations of the area, this being done by surveyors;





(iv) 	the architect had no duty to check the surveyors' figures;





(v) 	the project would still have met the developer's investment criteria on the lower square footage figure; and





(vi)	the architect owed a duty to the developer in contract only, and not in tort.





25.	The architect was found liable.  It was held that the architect was in breach of  his terms of engagement, and as the developer relied on the architect to advise, the architect also owed a duty of care in tort.  The Court accepted the plaintiff's evidence that they would not have proceeded with the development if they had been advised of the correct areas.  The Court considered a number of cases, including Henderson v. Merrett Syndicates and Hedley Byrne and concluded:





(1)	A concurrent duty in tort can exist where parties are in a contractual relationship if the terms of the contract do not preclude it.  (It was held there was nothing in the terms of the architects appointment which precluded the existence of a concurrent duty.)





(2)	The concurrent duty in tort will arise and enable the plaintiff to recover damages for economic loss where, for example, in a contract for services, certainly where the defendant has special knowledge or skills, the defendant assumes responsibility towards the plaintiff.  The assumption of responsibility to perform those services with due skill and care will arise from the very nature of the services which the defendant undertakes to provide.





(3)	There must be "concomitant reliance" by the plaintiff to enable it to establish its claim.  





(4)	"Reliance" may take different forms in different circumstances.





(5)	The assumption of responsibility and the duty to take care is not confined to cases concerned with erroneous information and advice.  For example a solicitor may be liable if he fails to do something which it was his responsibility to do for his client which causes loss.  In this kind of situation, the fact that the solicitor has been retained and what he fails to do was within the scope of the duties his retainer required of him, will be sufficient to establish "reliance".





(6)	However, where the complaint is that there has been advice or negligent information, the plaintiff must show that he specifically relied on that advice or was actually misled.  (In the present case it was necessary for the plaintiff to establish that it did take notice of the schedule of areas in making its decision to act as it did and that it was on the basis of the advice received that it decided to proceed with the development which it would not otherwise have proceeded with.)





26.	Although the hearing extended to some 106 days, quantum was not examined in detail.  It is sufficient to say for present purposes that the claim was in the order of £32.5m, more than five times the estimated costs of the works.





Partridge v. Morris (1995).





27.	In May 1989 the plaintiff bought a house in Chelsea, and in the following year she engaged the defendant architect for the purposes of alterations.  In early 1990 the plaintiff entered a JCT minor works contract with A W Walker & Co, a contractor which was recommended by the architect.  Walker did not complete the contract works, its employment being determined in July 1991.  The bulk of the work was completed on a cost plus basis by a second contractor.  The plaintiff made numerous allegations of negligence against the architect, including allegations that the architect's design did not comply with Building Regulations and that the architect should not have recommended Walker.  The architect accepted that her design did not comply with the Building Regulations but asserted that it was on the express instructions of the plaintiff's husband that she submitted a false plan with the application for Building Regulation approval, that plan not in fact representing the intended works at all.  





28.	It was held firstly that the plaintiff was not prohibited on public policy grounds from recovering in respect of the false plan, by reason of being party to an illegal scheme.  On the contrary, public policy considerations weighed in favour of allowing the claim.  Secondly, the architect's duty of advising the client of the relative merits of the tenders extended to the consideration of the financial acceptability of the recommended contractor.





Chesham Properties Limited v. Bucknall Austin Project Managements Services Limited and Others (1996).


29.	The plaintiff was a property developer.  In 1985 and 1986 it engaged all of the defendants as its consultants in relation to a scheme at Royal Court House, London SW1.  The building work took place between 1987 and 1989.  The original statement of claim against the consultants made a number of allegations of breach of contract and negligence in the performance of the defendants' respective primary professional duties.  The plaintiff applied for leave to make extensive amendments including, in particular, numerous amendments that the defendants were each under a continuing duty to advise and inform the plaintiff of default and breaches by themselves and other defendants.





30.	The Court was asked to decide whether the amendments should be allowed and to try the questions of whether the alleged duties arose, and if so, when time begins to run for limitation purposes in relation to breaches of such duties.  The amendments were drafted on the alternative bases that the duty to report on one's own and others failings arose out of the express terms of the engagements, implied terms, in tort and by way of fiduciary duty.  The Court held:





-	The new allegations did not arise out of the same facts or substantially the same facts within the meaning of RSC Order 20 Rule 5(5) (which in simple terms means that if the proposed amendments were allowed they would not "date back" to the date of the Writ but would operate as a new action at the date the amendments were allowed.  This could be crucial for limitation).





-	Construction professionals are not to be regarded as agents of the employer in the fiduciary sense of the word.





-	The project manager did not owe a duty to report on his own failings.





-	The project manager did have a duty to report on the failings of the architect, engineer and/or quantity surveyor.





-	The architect, on the balance of those probabilities, did not have a duty to report on defects in his own design.





-	The architect did not have a duty to report on the failings of the project manager, but, on the balance of probabilities, he did have a duty to report on the failings of the engineer and the quantity surveyor.





-	The engineer did not have a duty to report on his own failings.  





-	The engineer did not have a duty to report on the failings of the project manager and, on the balance of probabilities, did not have a duty to report on the failings of the architect and/or quantity surveyor.





-	The quantity surveyor did not have a duty to report his own failings, nor anyone else's failings.





31.	If one assumes that the "pecking order" of a professional team is project manager, architect, engineer and quantity surveyor, it can be seen that each professional, whilst not having a duty to report on his own failings, does have a duty to report on the failings of the professionals lower down in the team.





32.	The above is obviously of concern to construction professionals, but there is more.  The Court also had to consider, in relation to the actions against the professionals, when the limitation period started to run in contract and in tort.  It was held that:-





-	In contract, the limitation period started to run on the termination of engagement of the consultant who was under the duty to advise/warn.  This was on the basis that the consultant had a continuing duty throughout his appointment to advise/warn and the last breach of that duty occurred immediately before the engagement came to an end.





-	In tort the limitation period started to run on the expiry of the limitation period against the consultant about whom the advice should have been given by the other consultant.





33.	Thus, to take an example, if a professional team is appointed in 1989 on a building project with practical completion of the works being achieved in 1994, the engineers engagement may come to an end in 1995 following the expiration of the defects liability period.  The appointment of the architect and quantity surveyor may continue, either in relation to defects or in relation to financial matters.  Assume for present purposes that their engagement came to an end in 1997.  If the architect should have advised, but failed to advise, of failings in the engineer's designs etc., then the limitation period in any action against the architect in contract would start to run in 1997 (leaving him exposed to actions up until 2003).  The limitation period in tort would start to run in 2001 i.e. on expiry of the limitation period against the engineer.  This is on the basis that at any time up to 2001 the employer could have brought an action against the engineer if he had been properly advised by the architect.  As a result an action against the architect would not be statute-barred until the year 2007, 13 years after practical completion.  The timescale can be dramatically extended if some of the professional appointments are executed as deeds.





34.	Although this is a generalisation, the effect of this decision has been described as "doubling the limitation period".





John Barker Construction Limited v. London Portman Hotel Limited (1996).





35.	The plaintiff building contractors carried out refurbishment works to the London Portland Hotel.  Although formal contract conditions were never executed, it was common ground that they governed the contract, and that the JCT80 conditions applied, including the sectional completion supplement.  The standard arbitration clause was deleted and replaced by the words "the proper law of the agreement shall be English and the English Court shall have jurisdiction."  The works were delayed and the parties entered into an acceleration agreement.  After the acceleration agreement there were further delays.  The defendant's architect granted certain extensions of time, but the plaintiffs claimed that they were entitled to longer extensions of time and to payment of £20,000 arising out of the acceleration agreement.  The Court held:-





(1)	The building contract provided for the determination of what was a fair and reasonable extension of time by the architect.  If an architect made a fair and reasonable determination, the parties had agreed to accept it.  In that situation, neither party would be entitled to ask the Court to substitute its opinion for that of the architect.  For this purpose the architect would have to act within his powers and properly direct himself as to the terms of the contract.





(2)	Challenges to the architect's decision were not limited to bad faith or manifest excess of jurisdiction.  It must be an implied term of the contract that the architect would act fairly.  The duty to act fairly was not reduced because the architect's decision was in other ways less open to challenge if there were no provision for arbitration and for the arbitrator to open up the architect's decisions.





(3)	The architect's decisions were in certain respects not fair or reasonable.





(4)	This was a case in which the contractual machinery had broken down to such an extent that it was not practical or just for the matter to be remitted to the architect and the Court must make its own determination as to what was a fair and reasonable extension of time.





36.	The architect in this case was criticised and the trial Judge concluded that the architect's assessment of the extension of time due to the plaintiff was fundamentally flawed in a number of respects in that:-





-	the architect did not carry out a logical analysis in a methodical way of the impact which the relevant matters had or were likely to have on the plaintiff's planned programme.





-	the architect made an impressionistic, rather than a calculated, assessment of the time which he thought was reasonable for the various items individually and overall.





-	the architect misapplied the contractual provisions.  He was unfamiliar with SMM7 and therefore did not pay sufficient attention to the content of the bills of quantities, which was vital in the case of a JCT contract with quantities.





-	where the architect allowed time for relevant events, the allowance which he made in important instances bore no logical or reasonable relation to the delay caused.





37.	It has been suggested in one commentary on the case that the Court described the failure of the architect to perform a proper retrospective delay analysis as a fundamental flaw and yet in practice it is the exception rather than the rule for architects to make such an analysis.  I think that being required to perform a retrospective delay analysis is going too far but clearly, in the light of this case architects and engineers will have to ensure that contractors' claims for extensions of time are considered in a logical and methodical way.  In addition it seems that the architect was also criticised for his "unfortunate" decision to discuss his proposed award with the employer, giving the employer the opportunity of comment, without offering a comparable opportunity to the contractor.  Again this is common practice on the part of architects and engineers, but it is a practice which ought to be reviewed.





Statutes





The Housing Grants Construction and Regeneration Act 1996 (the Construction Act)





38.	"Constructing The Team" - Sir Michael Latham's final report in July 1994 of the Government/Industry Review of Procurement and Contractual Arrangements in the UK Construction Industry made 30 key recommendations for change in the industry.  One recommendation was that adjudication be the normal method of dispute resolution, at least in the first instance.  The purpose of adjudication is to provide an interim solution to disputes so as to keep cash flowing and projects moving.  Section 108 of Part II of the Construction Act 1996 was enacted to implement this particular recommendation of the Latham Report.  The idea was to introduce a procedure to enable disputes which arise during the currency of a contract to be resolved by an independent third party in an efficient and expeditious manner.  The adjudicator's decision would be binding until challenged by arbitration or litigation.





39.	The Construction Act received Royal Assent on 24th July 1996.  On 10th September 1996 a Commencement Order was passed bringing into effect so much of the provisions of the Act as conferred on the Secretary of State a power to consult, make Orders, regulations or determinations etc.





40.	The Act is not yet in full force and effect and, although it was originally planned that the Act and the adjudication provisions would come into effect in Spring 1997, it seems more likely that these will not come into force until towards the end of this year.





41.	Only Part II of the Act relates to construction matters.  There are essentially two aspects of Part II of the Act relating to payment and adjudication.





42.	Payment - Sections 109 to 113 introduce new measures to assist a payee under a construction contract.  The measures include:-





-	an entitlement to be paid by instalment if the duration of the work is specified in the contract or agreed to be more than 45 days; 





-	a provision disallowing the paying party any right to withhold payment unless he has given effective notice of his intention to do so and has specified the amount which he proposes to withhold and the ground for withholding payment;





-	where a sum due under a contract is not paid in full, and no effective notice of deduction has been given, the payee becomes entitled to suspend performance of his obligations upon giving seven days prior notice; and





-	removal of "pay when paid" clauses from construction contracts, i.e. the payer cannot rely on a clause that he is awaiting payment from a third party before discharging his own payment obligations, unless that third party has become insolvent.





43.	These provisions obviously have greatest impact on contractors and subcontractors.  However a number of standard forms of contract require, e.g., an employer to give notice of and the grounds of set-off against contractors, and often ask architects or engineers to assist in or draft such notices.  The consequences of failing to give notice, or of giving an inadequate notice, are likely to be more serious in the future since a contractor who does not receive either payment or an adequate notice can suspend performance.





44.	Adjudication - Section 108 stipulates:-





(1)	A party to a construction contract has the right to refer a dispute or difference arising under the contract for adjudication.  (Note this is a right, not an obligation).





(2)	The contract shall:-





-	enable a party to give notice at any time of his intention to refer a dispute or difference to adjudication;





-	provide a timetable with the object of securing the appointment of the adjudicator and referral of the dispute to him within seven days of such notice; 





-	require the adjudicator to reach a decision within 28 days of referral, or such longer period as is agreed by the parties after the dispute has been referred; 





-	allow the adjudicator to extend the period of 28 days by up to 14 days with the consent of the party by whom the dispute was referred;





-	impose a duty on the adjudicator to act impartially and enable the adjudicator to take the initiative in ascertaining the facts and the law.








(3)	The contract shall provide that the decision of the adjudicator is binding until the dispute is finally determined by legal proceedings, by arbitration or by agreement, but parties may agree to accept the decision of the adjudicator as finally determining the dispute.





(4)	The contract shall also provide that the adjudicator is not liable for anything done or omitted in the discharge or purported discharge of his functions as adjudicator unless the act or omission is in bad faith, and that any employee or agent of the adjudicator is similarly protected from liability.





45.	Section 108 also provides that if a construction contract does not comply with these requirements then the adjudication provisions of the Scheme for Construction Contracts shall apply.  The Scheme is not part of the Act but should come into force at the same time as the substantive provisions of the Construction Act, which as mentioned previously is likely to be late 1997.





46.	A "Construction Contract" is defined is an agreement with a person, firm or company for any of the following:-





(a)	the carrying out of "construction operations";





(b)	arranging for the carrying out of "construction operations" by others, whether under sub-contract to him or otherwise; 





(c)	providing his own labour, or the labour of others, for the carrying out of "construction operations".  





47.	"Construction operations" is defined widely and includes construction, alteration, repair, maintenance, extension, demolition or dismantling of buildings or structures and similar work to walls, roadworks, power lines, telecommunication apparatus, aircraft runways, docks and harbours, railways, inland waterways, pipelines, reservoirs, water mains, wells, sewers, industrial plant and installations for the purposes of land drainage, coast protection or defence.





48.	Construction operations also include the installation in any building or structure of fittings forming part of the land, including systems of heating, lighting, air conditioning, ventilation, power supply, drainage, sanitation, water supply or fire protection, or security or communications systems, as well as painting or decorating the internal or external surfaces of any building or structure.





49.	Excluded from the definition of "construction operations" are drilling for, or extraction of, oil or natural gas, extraction of minerals etc. and certain operations where the primary activity is nuclear processing, power generation or water or effluent treatment, or the production, transmission, processing or bulk storage of chemicals, pharmaceuticals, oil, gas, steel or food and drink.





50.	Section 104 of the Act expressly provides that a construction contract includes an agreement to do architectural design or surveying work, or to provide advice on building, engineering, interior or exterior decoration or on the laying out of landscape in relation to construction operations.





51.	The draft Scheme, which was considered during the House of Lords Committee stage, was the subject of a consultation process by the Department of the Environment in the Autumn of last year.  The responses are presently being considered and a revised Scheme will emerge in due course.





52.	The last draft Scheme provided:-





(i)	There should be a single adjudicator.





(ii)	Parties are free to agree the appointment of a person to act as adjudicator, or to agree to refer the matter to another person to make the appointment.  If no agreement exists any party may approach an authority to be specified to appoint an adjudicator.





(iii)	If legal proceedings are brought by one party to a construction contract against another, the defendant may apply to the Court for a stay of proceedings while the adjudication takes place.  On such application the Court shall grant a stay unless satisfied that the matter is not suitable for resolution by the procedure under the Scheme.





(iv)	Any such application should be made after acknowledging service of the legal proceedings, but before taking any step in those proceedings to answer the substantive claim.





(v)	If it does not prove possible to appoint a named individual as adjudicator within 14 days, a party may apply to the Court to exercise its powers to make an appointment.





(vi)	The adjudicator shall act fairly and impartially, giving each party a reasonable opportunity of putting his case and dealing with that of his opponent.  He is to adopt procedures suitable to the circumstances of the particular case avoiding unnecessary delay or expense.





(vii)	The adjudicator is free to decide all procedural and evidential matters, except in so far as they conflict with the framework outlined below, and without the parties being free to agree otherwise:-





-	The adjudicator must make his decision within 28 days, unless an extension is agreed.  The 28 day period commences when the applicant submits his written case to the adjudicator.  The other parties have 7 days from "referral" (meaning, it seems, receipt of the applicant's written submissions) to make written submissions to the adjudicator.  





-	The original applicant then has up to 7 days to comment on the submissions of the other parties.  





-	The adjudicator may accept late submissions if he chooses, but he is not obliged to do so, and he may make his decision once all parties have the opportunity to make submissions and comment on the other parties' initial submissions.





-	The adjudicator may obtain further information about the dispute in whatever way he sees fit.





-	The adjudicator may extend his period of consideration if agreed by all parties to the dispute.  In the event that express written agreement to extend time is not forthcoming from any party, he must deliver a decision by the original date.





(viii)	If, without showing sufficient cause, a party fails to submit written evidence or make a written submission or fails to attend or be represented at a meeting or hearing convened by the adjudicator, the adjudicator may continue proceedings without the evidence or submissions of that party and may make an award on the basis of the material available to him.





(ix)	Where a party does not comply with the procedures in the Scheme, or fails to comply with Orders or directions of the adjudicator, the adjudicator may:-





�SYMBOL 183 \f "Symbol" \s 10 \h�	draw adverse inferences from the acts of non-compliance as the circumstances justify; 





�SYMBOL 183 \f "Symbol" \s 10 \h�	make an award on the basis of such materials as have been properly provided; and





�SYMBOL 183 \f "Symbol" \s 10 \h�	make such Order as he thinks fit as to the payment of costs of the adjudication incurred in consequence of the non�compliance.





(x)	The adjudicator's award shall be in writing and it must indicate what actions must follow and who should implement them.  The adjudicator has the same powers as an arbitrator to award interest if he considers this meets the justice of the case.





(xi)	An adjudicator's award (unless expressly provisional) shall be final and binding.  However, a party referring any dispute to the adjudicator may ask that the award should only be temporary and binding until practical completion.  If the other parties agree to this before the adjudicator makes his award, then that party is bound by the agreement.  Having said this it is understood that the draft Scheme was amended during its passage through the House of Lords Committee stage so that the award will be final and binding only until completion of the works.





(xii)	An adjudication award is enforceable as if it were an arbitration award.





53.	The practical aspects of adjudication are this: an adjudication award against an architect or engineer is enforceable as if it were an arbitration award, i.e. an employer could apply to the Court for a Judgment against the architect or engineer. 





54.	The architect or engineer is then liable to pay to the employer the amount of the adjudication award.  Some insurance policies are on a "legal liability" basis.  In those circumstances, provided the architect or engineer has properly notified his insurers, the insurers should be under a liability to indemnify the architect/engineer in respect of the adjudication award (subject to deductibles etc).  Similarly any re�insurers should have to pay forthwith.  It may be that the architect or engineer has a "negligence" policy.  In those circumstances the liability of insurers and re-insurers will only arise if negligence is established.  It is possible that the architect or engineer could be exposed although it is difficult to see in the majority of cases how an adjudicator will make an award against an architect or engineer which is not underpinned by an opinion that the professional was negligent or some other basis which would enable the insured to call on his insurance policy.





55.	Various difficulties with enforcement have been referred to in the legal and technical press.  These relate principally to employer/ contractor and contractor/subcontractor disputes, where there exists an arbitration clause in the construction contract, and revolve around the losing party making applications to the Court to stay enforcement proceedings on the basis that there is a dispute between the parties which should be referred to arbitration.  These arguments are interesting but are not for this paper.





56.	In summary the effect of the Construction Act is:-





-	Professional negligence issues have to be decided by an adjudicator within 28 (or 42 if an extension is granted) days.  In reality the issues will be decided in a much shorter time.





-	Insurers may be called upon to pay money within a short time of notification of claims in order to indemnify the insureds who are obliged to make payment pursuant to adjudication awards.





-	Re-insurers may similarly be called to pay money at an early stage.





-	Reserving practices may need to be reviewed.








-	If architects or engineers, or their insurers, disagree with the decisions of adjudicators, then it will be the professional who becomes plaintiff trying to overturn the adjudicator's findings of professional negligence.  The insurers will have to make the running and it may be one or two years, or sometimes more before money can be recouped where such claims are pursued successfully.





Arbitration Act 1996





57.	The Arbitration Act came into effect on 31st January 1997.  The Act introduces a number of changes to the arbitration regime.  For example:-





-	it gives certain powers to the parties to choose their own procedures and to fix the arbitrator's powers;





-	it strengthens the arbitrator's powers;





-	it gives arbitrators the power to decide their own jurisdiction;





-	it gives the arbitrator powers to fix procedures and rules for the hearing of evidence;





-	it clarifies the arbitrator's powers where there is default by a party e.g. in complying with an Order for discovery, service of proceedings or attending a hearing;





-	it extends the remedies available to an arbitrator e.g in relation to payment of money, injunctions, specific performance etc.;





-	it provides for less interference and supervision by the Court.





58.	All of this is of interest to the construction industry but is of less importance to professionals, and it is not proposed to expand on these issues in this paper.





59.	I do think however that it is worth highlighting Section 9 of the Arbitration Act 1996.  Section 9 replaces Section 4 of the Arbitration Act 1950 and relates to the stay of Court proceedings.  The position used to be that the Court had a discretion whether or not to grant a stay of High Court proceedings to allow a dispute to proceed to arbitration.  In recent years the Courts have been relatively willing to refuse a stay of High Court proceedings if there is likely to be multiplicity of proceedings and a risk of inconsistent findings.  Thus where there was a dispute concerning an employer, contractor, architect, engineer, and possibly others, the Court was frequently prepared for all of those disputes to be dealt with by the Courts.





60.	The position has now changed.  Section 9 of the 1996 Act provides that on the application of a party, the Court shall grant a stay of High Court proceedings unless it is satisfied that the arbitration agreement is null and void, inoperative or incapable of being performed.  Those exceptions are very limited.





61.	Two things may happen in the future.  Either employers, contractors and subcontractors will amend the standard forms of contract to ensure that all disputes are dealt with by the Courts, or more employer/contractor disputes will be dealt with by arbitration.





Problems in Practice:





62.	On the face of it a construction professional and his insurers may welcome the prospect of all disputes between employers and contractors being dealt with by arbitration, rather than allowing the employer to engage in "grapeshot" litigation either because the employer feels that the professional has a responsibility also, or simply to ensure that all claims are dealt with through the Courts to avoid multiplicity of proceedings or inconsistent findings.





63.	However that may not always be an advantage.  Imagine an arbitration between a contractor and an employer in which the contractor claims additional extensions of time, loss and/or expense and return of liquidated damages etc., and where the employer counterclaims seeking a reduction in extensions of time and loss and/or expense, additional liquidated damages, and counterclaims also in respect of various defects.  The arbitration has all the hallmarks of becoming a long drawn out and expensive dispute.  However the contractor and employer may get together and reach a settlement.  It is frequently the case that employers and contractors do not agree on how each of the individual items is likely to be decided by the arbitrator (either as regards liability or quantum) but after some negotiation the parties agree on a net sum payable from one to the other.  





64.	The employer subsequently sues his architect/engineer for professional negligence in relation to, e.g., extensions of time awarded or conceded to the contractor, loss and/or expense payable to the contractor, loss of liquidated damages, and defective works etc.  In the absence of a determination of the Court in proceedings to which the professional is a party, how does the employer quantify and prove its loss against the architect/engineer?  Even if there was a finding by the arbitrator, that finding would not be binding on the architect/engineer, although it may give a better guide as to the entitlement of the parties in respect of the various heads of claim.





65.	The employer may claim against the architect/engineer the full cost of the defects which it was claiming against the contractor.  The architect/engineer may argue that, in the settlement of the arbitration, the employer effectively received a payment from the contractor in respect of those defects and that it would be wrong for the employer to recover further monies in respect of those defects, or at least in order to prevent "double recovery", the employer must give credit to the architect/engineer for the sums received or notionally received from the contractor.





66.	However in order to assess the extent of double recovery, it would be necessary for all the employer's claims against the contractor, and all the contractor's claims against the employer, to be investigated and quantified.  This may involve investigation by the Courts of issues between the employer and the contractor which would not otherwise be relevant to the dispute between the employer and the professional, e.g. in relation to bad work which is not alleged against the professional as a matter of negligent inspection, or valuation disputes or, e.g., disputes over mechanical and electrical matters which do not involve the employer's current claims against the architect/ structural engineer.  Further, such investigations may have to be undertaken without the co-operation of the contractor who was a party to the arbitration but who is, obviously, not a party to the Court proceedings.





67.	As a result the architect/engineer may be faced with the choice of either dealing with the claim (e.g. for defects) against it on the merits and bear in full any rectification costs awarded by the Court, or requiring a complicated and protracted opening up of the issues between the employer and the contractor in the arbitration for the purposes of avoiding "double recovery" by the employer and reducing the award against the architect/engineer.  Unless the architect/engineer has no liability at all in the action, or has made some suitable payment into Court or offer, the costs of that exercise are likely to be borne by the architect/engineer in any event.  As a result the architect/engineer seems to be in a "heads you win, tails I lose" situation.





68.	In the situation outlined above, I doubt that the employer would welcome the complications, although it is probably in a better position to deal with the issues in the litigation, having been through the arbitration and settlement.





69.	In a simple case the employer would no doubt seek to rely on the principle illustrated by Biggin v. Permanite (1951).  The facts of that case were, very simply, that Biggin provided asphalt products to the Dutch Government for a particular purpose.  The goods were inadequate for that purpose.  The Dutch Government commenced arbitration proceedings against Biggin  and Biggin felt that it had no alternative but to settle that claim.  Biggin  then commenced proceedings against its supplier, Permanite, arguing that Permanite should reimburse Biggin the damages which Biggin paid the Dutch Government, together with costs etc.





70.	The Court held that since:-





-	Biggin established that it had a liability to the Dutch Government;





-	Permanite was liable to Biggin;





-	the settlement between Biggin and the Dutch Government was reasonable,





then the amount paid by Biggin to the Dutch Government was the correct measure of damages in the action against Permanite.





71.	The Biggin v. Permanite case has an attractive and practical ring about it, particularly where the disputes have a limited number of issues and the obligations of the "defendant" to the "plaintiff" are identical to or very similar to the obligations of the third party to the "defendant".  Unfortunately matters become more complicated where there are a large number of issues or defects, where there are claims and counterclaims as between the plaintiff and the defendant, and where the defendant's obligations to the plaintiff are absolute but the third party's obligations to the defendant are not.





Privity of Contract





72.	The doctrine of "privity of contract" means that only the parties to a contract have rights and obligations under it.  Third parties have no legal interest in the contract, even if the contract attempts to confirm such an interest.  The "third party rule" is another term for the same concept - a contract cannot confer rights or impose obligations on someone who is not a party to the contract.





73.	This rule has significant effect in practice.  For example, subsequent purchasers or tenants of a building can only be given rights to enforce architects, engineers or contractors contractual obligations by means of a specific assignment or by means of a large number of separate contracts (collateral warranties) with the consequent expense, complexity and inconvenience.





74.	The rule has been criticised both by commentators and the judiciary.  It has given rise to a host of avoidance techniques.  Lord Steyn in Darlington Borough Council v. Wiltshier put the case for the recognition of a contract for the benefit of a third party saying:





"The autonomy of the will of the parties should be respected.  The law of contract should give effect to the reasonable expectations of the contracting parties.  Principle certainly requires that a burden should not be imposed on a third party without his consent.  But there is no doctrinal, logical or policy reason why the law should deny effectiveness to a contract for the benefit of a third party where that is the expressed intention of the parties.  Moreover, often the parties, and particularly third parties organise their affairs on the faith of a contract.  They rely on the contract.  It is therefore unjust to deny effectiveness to such a contract.  I will not struggle with the point further since nobody seriously asserts the contrary."





75.	These concerns, together with the desire to keep in step with other common law countries who have reformed the third party rule, and other European countries who recognise third party benefits led to the Law Commission report and in turn to the Contracts (Rights of Third Parties) Bill.





76.	If the Bill becomes law then the essentials are:-





-	A third party may enforce a contract if the contract (i) expressly states that he may enforce it or (ii) purports to confirm a benefit on the third party.





-	The third party must be expressly identified in the contract either by name, class or description.





-	A third party need not be in existence when the contract was entered into.





-	For the purposes of enforcement the third party is treated as if he were a party to the contract. 





-	For the purpose of exercising the rights conferred on him, there shall be available to the third party all such remedies as would have been available to him in an action for breach of contract if he had been a party to it.





-	A party to a contract sued by a third party will have available to him by way of defence or set-off all defences that would have been available if the proceedings had been brought by the other party to the contract.  This expressly includes the right to bring by way of counterclaim any matter not arising from the contract!





-	A contract may not be varied or cancelled without the consent of the third party if the third party has agreed to the terms of the contract or has relied or will rely on the contract.





77.	There exists in the Bill the opportunity to dispense at a stroke with the need for collateral warranties, resulting in a saving in time, costs and rain forests.  You might think that the construction industry, including professionals, would welcome this development with open arms.  This does not however appear to be the case and the construction industry seems to be arguing that:-





-	Reform is unnecessary because the third party rule caused few problems in practice given that its effects have now been overcome by using collateral warranties.





-	Whilst much time and cost was involved in settling and negotiating collateral warranties in the early days, standard forms now exist and matters are dealt with much more routinely.





-	The existing legal regime was tolerably understandable and reform would only result in uncertainty and additional litigation.





-	Legislative reform is unlikely to be able to deal adequately with all situations which may arise. 





78.	Developers do not always engage all of their professional team at the same time and, for various reasons, one could easily have the situation where, e.g., the architect's appointment is stated to be for the benefit of purchasers and tenants, whereas the engineer's appointment may not purport to confer such benefits.  In those circumstances, and where there are defects in design and inspection etc., the architect may be liable to purchasers/tenants for the whole of the loss whilst the engineers are immune from action because their appointment does not purport to confer a benefit on purchasers/tenants and the engineers have not given any collateral warranties.  One professional may therefore have to shoulder the whole burden.





79.	In order to mitigate the problem, professionals would be well advised to ensure that their professional appointments contain "net contribution clauses" (i.e. a clause which seeks to limit the liability of the professional to its "proportionate liability" - in other words the liability which the professional would have had if all potential defendants had been sued, were solvent, and paid the damages awarded against it).  Many of you will be familiar with such clauses which regularly appear in collateral warranties.





80.	At present the Contracts (Rights of Third Parties) Bill is with the Government.  It has not been introduced into parliament and it is unlikely that the present Government, or the next Government, will have the Bill high on its list of priorities.  It could therefore be several years before the Bill becomes law.





Joint and Several Liability





81.	In 1996 the Law Commission's Common Law team published a consultation paper on the question of whether there should be any change to the current rules on joint and several liability.  Representations had been made by various professionals, particularly accountants and professionals in the construction industry that the existing system was operating unfairly in that a defendant who is not wholly to blame for a plaintiff's loss should bear the risk of having to pay more than his proportionate share of that loss (and sometimes the whole of the loss) if one or more of the other defendants was insolvent.





82.	Before considering matters further I think the expression "joint and several liability" is confusing in the present context.  Joint and several liability arises, for example, where a claim is made against, e.g., a master and servant, and against a partnership (where the partners are jointly and severally liable to a successful claimant).  In reality the vast majority of the situations considered by the Law Commission, and about which auditors and construction professionals complain,  are situations where there is concurrent liability in respect of the same loss.  An example of this is where an architect is sued by the employer for breach of the architect's appointment, and the engineer is sued for breach of the engineer's appointment.  In that situation the employer has a separate cause of action against each of the professionals, who are best described as concurrent contract-breakers or concurrent tortfeasers.  However I shall put technical points on one side and use the expressions which are "defined" by the Law Commission for the purposes of their report.  





83.	The Law Commission is not in favour of a scheme of proportionate liability in which each defendant is liable only for a proportion of the loss suffered by the plaintiff.  Four main reasons were given for this:-





(i)	such a scheme would shift the risk of one defendant's insolvency from the other defendant to an "innocent" plaintiff;





(ii)	for joint and several liability to apply, each defendant must be causally responsible for the whole of the plaintiff's loss;





(iii)	a scheme of proportionate liability would mean that plaintiffs would be less likely to recover in full if they had been subjected to two wrongs, one by a solvent defendant and the other by an insolvent defendant, than if they had been the victim of a single wrong by a single solvent defendant;





(iv)	even if the current law appears to operate harshly to peripheral wrongdoers (i.e. those who would commonly be described as only being 10 or 20% responsible) it is better that any risk of their insolvency is borne by the principal wrongdoer rather than by the innocent plaintiff.





84.	Point number (ii) above is one which is often overlooked by those who campaign for a change in the law.  To be liable under the present regime of "joint and several liability" a defendant has to be liable for the whole of the plaintiff's loss.  In those circumstances a plaintiff could sue any one of a number of potential defendants and recover in full from any one of those, notwithstanding that there may be other potential defendants who would be equally liable if the plaintiff had chosen to sue them.  In those circumstances it would be open to the defendant sued and found liable to bring third party proceedings against any other person who, if sued by the plaintiff, would have been liable.  Obviously, the benefit of those third party proceedings is heavily dependent on the solvency of the third party.





85.	Again one answer to this, overlooked by many of those campaigning for a change in the law, is for professionals, particularly construction professionals, to ensure that their contracts of appointment contain "net liability" or "proportionate liability" clauses.  Such clauses are commonly found in collateral warranties which those construction professionals give to purchasers, tenants and funders; why not therefore in the appointments with the developer who has the privilege of choosing the professional team?  Of course, that may then lead to an argument as to whether such a clause would pass the test of "reasonableness" under the Unfair Contract Terms Act 1977, but at worst the professional would give the employer another "hurdle to clear" and at best would have an enforceable limitation clause.
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