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Introduction





As a general rule any insurance policy will contain a provision requiring an insured to notify the insurers of a claim or loss and setting out when and how notification should be given.  Professional indemnity policies will also provide for the notification of circumstances which may give rise to a claim or loss.  Such clauses are often expressed to be a condition precedent to insurers’ liability.  The following is an example in a professional indemnity policy:





	The Assured shall as a condition precedent to their right to be indemnified under this policy give to the insurers immediate written notice of 





	(i) 	any claim made against the Assured





	(ii)	any loss discovered by the Assured





(iii) 	the discovery by the Assured of reasonable cause for suspicion of dishonesty or fraud such as might give rise to a claim under this policy. 





As the clause is a condition precedent to liability, any breach by the insured, however trivial, would entitle the insurers to refuse indemnity for the particular claim.  It is not necessary for insurers to show that they have suffered prejudice as a result of the breach Pioneer Concrete (U.K.) Limited -v- National Employers Mutual General Insurance Association Limited (1985) 2 AllER 395. 





�
It follows that it is important that the parties to the contract of insurance understand precisely what is required in notifying a claim or loss.  The purpose of this talk is to outline the main legal issues which arise on notification and I will address the following points:





1.	Who can make the notification.





2.	Who must the notification be made to.





3.	Late notification.





4.	What must the notification contain.





5.	Notification of circumstances.





6.	What makes a notification clause a condition precedent to liability.





7.	How the insured in breach can still succeed against insurers.  





1.	Who can make the notification?





In general terms, notification can be made by either the insured or by an agent with actual or ostensible authority to notify, The Vainqueur José (1979) 1 LlLR 557).  In practice this will normally be the insured or his broker. 





A more difficult question is whether the obligation to notify is discharged when the insurers find out about the claim or loss from a third party source.  





In the Court of Appeal case of Barrett Bros. (Taxis) Limited -v- Davies (1966) 1 WLR 1334 the insured was a motor-cyclist who was involved in an accident with a taxi.  For some reason , he did not tell his insurers about the accident.  It was a condition precedent to the insurers’ liability under the policy that the insured should give full particulars in writing as soon as possible after an accident and that he should immediately forward to the insurers any notice of intended prosecution.  The motor-cyclist received a Summons for careless driving which he also failed to pass on to his insurers.  





In fact, the taxi driver’s solicitors told the insurers about the accident and the police notified the insurers about the prosecution. 





The majority of the Court of Appeal found that there had not been a breach of the notification clause because it was sufficient for the insurers to receive all material information from third party sources.  It did not matter that the insured had failed to notify his insurers of accordance with the policy for, as Lord Denning boldly put it:  





“The law never compels a person to do that which is useless and unnecessary”.  





The Barrett Bros case appears to conflict with the first instance decision in The Vainqueur José.  In that case the defendant P&I Club heard about a claim against one of their members from their own representatives.  Nevertheless, it was held that notification of the claim had to be given by the assured or his agent and it was not sufficient for the insurers to have been notified by a third party. 





The Vainqueur José decision may have been influenced by the insured’s conduct.  It took the insured some five years to notify the claim and Mr. Justice Mocatta commented that their conduct had been “an extraordinary amalgam of action and inaction, inexplicable on any rational basis”.  





My own view is that, if insurers have been fully informed about a claim or loss by the third party, they may have difficulty in resisting liability.  I say this for the following reasons:





.	The Barrett Bros case is a Court of Appeal decision and would need to be distinguished if not followed at first instance. 





.	The Barrett Bros decision is consistent with the position that there is no duty to disclose material facts of which insurers are aware or which are in the public domain. 





.	In the more recent 1984 decision of Pioneer Concrete -v- NEM, a case in fact decided on a different point, it was found that the insurers had been notified of an accident although the notification was made by the third party claimant’s solicitors.  





.	In The Vainqueur José the defendant P&I Club had clearly been prejudiced by the assured’s conduct.  The courts may, however, be unsympathetic to insurers seeking to avoid liability on the technical ground that a notification has not been made by the insured in circumstances where they had obviously received all material information about the claim or loss.  





2.	Who must the notification be made to?





The general rule is that notification must be made to all insurers subscribing a particular policy.  Insurers contract with several liability so that the normal market placement is in fact a bundle of contracts of insurance containing separate conditions each of which must be complied with. 





In practice, arrangements are often made for notification to be given to two or three binding underwriters on behalf of the entire market and in professional indemnity policies it is not uncommon for the policy to provide for notifications to be made to named solicitors acting as insurers’ representatives.  





Unless the policy specifically provides to the contrary, or the broker is held out as being an agent of insurers for the purposes of notification, it is not enough for the insured to notify his broker of a claim or occurrence.  This is because the broker is normally regarded as the agent of the insured.  If an insured gives details of a claim to his broker and the broker fails to pass on the notification to the insurers, there may of course be a claim against the broker providing the insured can show that, if passed on promptly, an indemnity would have been provided under the policy. 





A claim which could attach to both the primary and excess layers of cover should be notified to insurers on all layers.  This is sensible unless it is quite clear that the claim would not exceed the limit of the primary layer of cover. 





As to where notification must be given, this will depend upon what the policy provides.  If the policy states that notification must be given to the head office of an insurance company, it is insufficient to notify the insurers’ local representative, Brook -v- Trafalgar Insurance Company, (1946) 79 LlLR 365.





A practical question that is often asked is whether information provided to one department or section of an insurer will be sufficient disclosure to another.  Usually this involves information on losses provided to the claims department.  To put it succinctly: it is not sufficient.  The information must be received by the person authorised and able to appreciate its significance: Malhi -v- Abbey Life Assurance Co. Limited, judgment 26th May 1994.  








3.	Late Notification    





The notification clause will indicate when notification of a claim or loss must be made.  Some clauses require notification within a specific period of time. 





Where the notification clause is made a condition precedent to liability, if the insured fails to comply with the time limit, insurers are entitled to reject the claim, even where it would not have been possible for the insured to give the notice within the time limit and, in fact, notification was given at the earliest opportunity.  





An old case but a good example is Cassel -v- Lancashire & Yorkshire Accident Insurance Company Limited (1885) 1 TLR 495.  An accident policy required notice of an accident within fourteen days of the occurrence.  The plaintiff met with an accident in July while paddling a canoe in a river in Cornwall.  He did not suffer any immediate ill effects from the accident and it was not until the following March that he became aware that he had been injured.  In fact, he became ill on 17th March and notified his insurers on 28th March.  Nevertheless, it was held this term was clear and had not been complied with.  Accordingly, the insured could not recover.  





When a time limit is not made a condition precedent to liability, any late notification will not entitle insurers to deny cover, but insurers may claim damages for breach of contract in respect of any loss caused by the delay. 





It is more common for notification clauses to require notification within a non-specific period, for example: “immediately”, “promptly”, “as soon as possible” and so on.  Whether in any given case a requirement of “immediate” or “prompt” notice has been satisfied is a matter of fact to be judged in all the circumstances of the case.  The standard textbooks contain examples (see for example Hardy Ivamy “General Principles of Insurance Law”, 6th Edition pp 424-5, footnotes 3 and 11) but important factors will include: 





(a)	whether time is critical to allow insurers to investigate the notification, and if necessary defend the insured and pursue subrogation proceedings properly; 





(b)	the emphasis placed on speed of notification in the policy - immediately presumably means more quickly than as soon as possible; and 





(c)	the state of knowledge of the insured - 


	in practice the courts are likely to find that professional insureds should be aware of the extent of their P.I. cover and should be in a position to analyse relatively quickly whether they have potential cover for a claim or loss. 





Perhaps one of the most interesting recent cases in this area (albeit not concerned with a professional indemnity policy) is Kier Construction Limited -v- Royal Insurance U.K. Limited (1993) 30 Con LR 45 where His Honour Judge Peter Bowsher Q.C. said that it was difficult to conceive of circumstances in which it would be reasonable in a commercial case for an insured to delay notification of an occurrence by as long as a month.  The time in practice may be much shorter, particularly if the policy stipulates a specific time for notification or the provision of particulars. 





4.	What must the notification contain?





Most notification clauses simply require an insured to notify the insurers in writing of the fact of a claim or loss and do not require full details of the claim to be provided at that stage.  Following notification insurers will, of course, require full details of the claim and there is usually an express provision in the policy requiring the insured to co-operate in providing information to allow insurers to investigate the claim.   





Insurers are likely to construe the wording of a notification narrowly.  In the recent decision of Hamptons Residential Limited -v- Field & Others (QBD, judgment 7th November 1996), the Plaintiff surveyors employed someone who, although unqualified as a surveyor, undertook a number of valuations for lending institutions in the course of participating in substantial mortgage frauds.  The Plaintiff notified its professional indemnity insurers in respect of valuations which the employee had undertaken for the Alliance & Leicester Building Society.  In the proceedings, the Plaintiff claimed that the notification amounted to a general notification in respect of the employee’s fraudulent activity and that therefore it would be entitled to recover in respect of claims by a different lender.  It was held that there had not been any such general notification because the Plaintiff had not made reference to any suspicion of misconduct in respect of any lender other than the Alliance & Leicester Building Society.  On that basis, the Plaintiff’s claim failed (although the decision is likely to be appealed).  The lesson from Hamptons -v- Field is that unless an insured’s notification is couched in the widest terms, in particular when notice is being given of an individual’s dishonest or fraudulent conduct, cover will only be afforded in respect of the particular circumstances set out in the notification.   





Before considering the whole question of so-called “laundry list” notifications it is also perhaps worth mentioning here that an insured is under a duty not to make a fraudulent claim.  This was confirmed in a recent Court of Appeal decision of Manifest Shipping Co. Limited -v- Uni-Polaris Shipping Co. Limited and La Réunion Européene, The Star Sea (judgment 20th December 1996).  Accordingly, if an insured notifies a fraudulent claim, insurers will be entitled to avoid the policy ab initio and, moreover, will be able to retain the premium.  However, The Star Sea confirms that an innocent misrepresentation or non-disclosure in respect of a claim will not give rise to a right of avoidance (unless, of course, the policy expressly provides otherwise).





5.	Notification of Circumstances





As I have said, it is common for professional indemnity policies to allow the insured to notify circumstances which may lead to a claim.  The following is a typical clause: 





	If during the Period of Insurance, the Assured shall first become aware of any circumstance which may subsequently give rise to a loss, or claim against the assured, and shall during the Period of Insurance give written notice to the insurers of such circumstances, then any such loss or claim arising therefrom shall be deemed to be a loss first discovered, or claim first made against the Assured during the Period of Insurance.





Some professional indemnity policies impose an obligation on the insured to notify circumstances and make this a condition precedent to indemnity under the policy.  For example, the relevant condition in Hamptons -v- Field provided:





	The Assured shall as a CONDITION PRECEDENT to their right to be indemnified under this Policy give to the Underwriters notice as soon as possible during the period of this Policy...





(a)	of any circumstances of which the Assured shall first become aware which may give rise to a claim or loss...





	... Any claim or loss to which that circumstance has given rise which is subsequently made or sustained after the expiration of the period specified in the Schedule shall be deemed for the purpose of this Policy to have been made during the subsistence hereof.





Such a deeming clause allows the insured’s obligation to notify to dovetail with his duty to disclose material facts before the commencement of the policy.  





An Insured could have a situation where he believes a claim may be forthcoming from a disgruntled client but, as yet, the client has not actually made a claim.  If the policy only provided for the notification of claims, the insured would not be able to inform the insurers of his concerns about the client.  At the renewal of the policy the insured would, however, have to disclose the possibility of a claim to his insurers pursuant to the duty of the utmost good faith.  If that happened, insurers might exclude the potential claim from the new policy.  The outcome could be that the insured could not notify under year one, but any claim which materialised would be excluded under year two -  leaving the insured without any cover for the claim.





Where there is a Hamptons -v- Field type deeming clause, however, if the insured notifies a circumstance under year one, but the claim does not materialise until year two, the claim is deemed to have been made during the policy for year one.  





The obvious question is, if the insured has to notify circumstances which may give rise to a claim, what exactly constitutes a circumstance?  This was an issue which was relevant in the context of the Lloyd’s Names’ litigation.  So-called “basket” or “shopping list” notifications were made by Members’ Agents to their E&O Insurers often consisting of no more than a list of loss-making syndicates and of Names who had intimated that they might pursue claims against their Agents.  These notifications were usually prompted by standard letters sent to the Agents by Names (advised by the various Action Groups) stating that they were investigating their underwriting losses but that in the meantime they were putting the Members’ Agents on formal notice that they intended to pursue claims against them.  There was very little that the Agents could do to provide the E&O insurers with further information about the potential claims other than to pass to the insurers copies of the Names’ correspondence.  Just as it was unsatisfactory for the Agents to receive letters notifying potential claims in very general terms, so it was similarly unsatisfactory for the insurers to receive blanket notifications in respect of which it was impossible for them to set sensible reserves.  





The question came for judicial consideration in BNP Mortgages Limited -v- Page & Wells and Sun Alliance & London Insurance Plc (Judgment 16th September 1994).  In the proceedings the defendant surveyors sought an indemnity from their professional indemnity insurers, Sun Alliance, in respect of a claim by a lender alleging negligent over valuation.  What happened was that the defendant surveyors wrote to Sun Alliance stating that one of their employees had been interviewed by the fraud squad and that he was assisting them with their enquiries into alleged fraudulent over valuations.  The letter stated that the indications from the police were that significantly more properties could be involved than those that had already been identified.  Accordingly, the defendants attached a list of properties identifying every property surveyed by the employee and the letter indicated that the defendants wished to give notice, in accordance with the deeming clause in the policy, that any of the properties in the list was capable of producing a claim. 





Sun Alliance declined to accept the list of properties as a valid notification and refused to renew the policy.  After renewal, the defendants received a claim in respect of one of the valuations. 





Sun Alliance contended that there had to be notification of circumstances which might be reasonably expected to produce a particular claim, and that the production of a list of properties in respect of which a claim might be made was insufficient.  The Judge disagreed and held that the deeming clause required no more than the identification of circumstances which might reasonably be expected to produce a claim of some sort under the policy.  On the facts, it was held that the defendants’ letter was sufficient notification and the defendants were therefore entitled to judgment in respect of the claim made after renewal. 





In BNP Mortgages the Judge made it clear that he reached his decision on the basis of the wording of the particular notification clause.  Whether “blanket” or “laundry list” notifications of circumstances should be accepted under a policy will depend both on the particular wording of the provision and on the facts of each case.  Generally speaking, an insured must identify the relevant circumstances and there must be reasonable grounds for saying that the circumstances might give rise to a claim.  An insured must, of course, also demonstrate that the claim subsequently made arose out of the circumstances notified. 





Depending on the particular facts, an insured may have little difficulty in satisfying a Judge that there was a genuine attempt to inform his insurers of a notifiable circumstance.  Indeed, the sympathy of the court may well lie with the insured, irrespective of technical legal arguments which may be available to insurers.  





6.	What makes a notification clause a condition precedent to liability?





There is no reason why a notification clause should necessarily be construed as a condition precedent.  This much is clear from Cox -v- Bankside Members Agency, (Times 27th January 1995) where Mr. Justice Phillips concluded that, in view of the draconian consequences of breach, a notification of loss clause that did not specifically state that it was a condition precedent, did not operate as such.  





It is relatively common for the words “condition precedent” not to appear in the notification clause itself.  Instead the notification clause may be one of a list of general conditions which are all stated to be conditions precedent to the insurers’ liability under the policy.  





A blanket provision of this sort was used in the leading case of Pioneer Concrete -v- NEM and nobody appears to have challenged in that case the view that it was sufficient to render the notice of loss clause a condition precedent to liability.  It is clear, however, that a court is not simply going to conclude that a condition is a condition precedent just because the label is attached to it and the court will consider the substance of the clause rather than the mere form. 





For this reason I would suggest that blanket clauses of this sort are dangerous and that if insurers want to be absolutely certain that a notice of loss clause will be construed as a condition precedent they should say so in the clause itself.  - It is now so common for a notice of loss clause to be a condition precedent that it is likely that if it is described as such in the body of the clause it will be construed as a condition precedent. 





7.	How the Insured in breach can still succeed against Insurers 





Even if an insured is in clear breach of a notification clause which is expressed to be a condition precedent to liability, that is not necessarily the end of the matter.  





(a)	Clauses reducing indemnity for prejudice suffered by insurers





	It is becoming increasingly common for professional indemnity policies to include clauses such as the following:





	Where the insured’s breach of or non-compliance with any condition of this policy has resulted in prejudice to the handling or settlement of any loss or claim, the indemnity afforded by this policy in respect of such loss or claim (including costs and expenses) shall be reduced to such sums as in insurers’ opinion would have been payable by them in the absence of such prejudice.





 	This clause is generally understood to convert conditions precedent to liability into ordinary conditions.  Accordingly, where there is a late notification, insurers cannot reject the claim entirely and are only able to reduce the indemnity under the policy to that sum which would have been payable had the notification been made promptly and no prejudice had resulted.  In BNP Mortgages Mr. Justice Mance found that this was clearly the effect of a similarly worded clause - although I have to say that it was not entirely clear to me from the extracts from the policy wording quoted in the judgment that the particular notification clause had been expressed to be a condition precedent to liability.   





(b)	Waiver and Estoppel 





	Insurers’ rights to reject a claim may be lost where their conduct amounts to a waiver or where it gives rise to an estoppel.





	Waiver and estoppel may have the same effect, but they are very different concepts: 





.	Waiver means that the insurer has the right to avoid liability but is deemed to have elected not to do so.  It is necessary for the insurer to have acted in such a way as to induce a reasonable insured to believe that the point will not be taken.  A good example would be the continued handling of a claim without a reservation of rights.  To establish a waiver, it is also necessary for the Insurer to be aware of the rights which are being waived.  Waiver does not require the Insured to act in any particular way.  





.	Estoppel requires an insurer to represent to the insured, by words or conduct, that the insurer will not rely on a breach of condition.  It is also necessary to show that the insured relied on the representation to his detriment.  By contrast to waiver, it is not necessary to show that the insurer was aware of its rights under the policy.  





	The point is illustrated by the case of Kier Construction -v- Royal Insurance to which I have already referred (albeit the clause in question was not in this case a condition precedent to liability).  The case  concerned a dispute arising from the construction of the nuclear power station at Sizewell B in Suffolk.  The policy stated: “On the happening of any occurrence in consequence of which a claim is to be made or may be made the insured shall as soon as possible upon knowledge thereof notify....”  On 12th June 1989 damage to the work was discovered and notification was made on 4th July 1989.  The defendant insurers raised a number of policy points and only specifically pleaded late notification shortly before the trial.  It was held that the notification was not given as soon as possible but that the delay in pleading late notification meant that the Royal had waived the point.  





	Finally, the acceptance of premium after a breach of a notification clause is unlikely in itself to amount to a waiver because a breach of such a clause does not affect the validity of the contract itself and only entitles insurers to decline liability for that particular claim.  If other claims are made which are notified promptly, insurers’ obligation to indemnify remains unchanged.  





Summary





In this paper I hope that I have managed to outline some of the important areas, not to say pitfalls, surrounding the notification of claims which face both lawyers and those working in the market.





When a claim occurs, an insured - particular a commercial Insured - must act quickly to notify insurers in accordance with the terms of the policy.  The notification will not be valid (or in time) unless insurers themselves (or their duly designated agent) receive it within the time prescribed in the policy.  Although the courts are likely to give a reasonable interpretation to a clause requiring notification “immediately” or “as soon as possible”, the time during which notification must be made can be very short indeed.  Failure by the insured to comply with the policy conditions concerning the time and manner of notification may entitle insurers to reject a claim which would otherwise be covered under the policy.





As regards circumstances which may lead to a claim, the message to insureds would have to be, if in doubt, notify.  An insured otherwise runs the risk of a potential claim being excluded at renewal leaving him without cover if the claim materialises at a later date.  





Insurers may find that pending the likely appeal of the judgment in  Hamptons Residential -v- Field notifications are couched in wide terms.  In any event, insurers will want to consider notifications of circumstances carefully.  As we have seen, the Hamptons -v- Field and Page and Wells decisions were similar situations but had completely different outcomes because of the way the insured in each case notified their insurers.  





To make sure that the notification clause is upheld as a condition precedent, insurers should beware of simply listing the clause in a section of general conditions preceded by a general blanket provision that each of the general conditions is to be construed as a condition precedent.  To make sure that insurers’ interests are protected, the clause itself should state that compliance is a condition precedent to insurers’ liability under the policy.    





Finally, if insurers believe they may be entitled to reject a claim on the basis of a breach of a notification clause, they may very easily lose their entitlement by waiver or by conduct which gives rise to an estoppel.  Insurers can generally avoid this risk by placing a general reservation of rights on the claim at an early stage and making it clear at every step in the conduct of the claim that the reservation of rights is still in place.  If that is not done, an insured’s breach of a condition precedent to liability may not assist insurers in declining an indemnity. 
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