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Introduction


In this talk I want to try to isolate, describe and evaluate what seem to me to be the main sources of the anxiety, not to say fear, which the prospect of incurring legal liability generates amongst professionals. The title of the paper refers to the fact that professionals are often seen as easy targets for litigation because the rules of most professional bodies require their members to carry liability insurance, and because the ethics of professions engender a spirit of law-abiding integrity amongst practitioners. They have deep pockets, they can afford to pay, and they can be relied upon to honour their legal obligations.





Clients and non-clients


The first point to make is that there is an important distinction between liability to clients and liability to non-clients (or ‘third parties’). Some professionals are much more vulnerable to third-party liability than others. Medical practitioners, for instance, are relatively unlikely to incur liability to third parties. By contrast, professionals who make reports and issue certificates (notably accountants and surveyors) are much more likely to incur such liability because even if their reports or certificates are not designed for use by third parties, they may well come into the hands of and be relied upon by non-clients.





The distinction between clients and non-clients raises a number of legal issues which have been the subject of much controversy in recent years, and they continue to generate litigation. The first issue is a very technical point concerning the difference between liability in tort and liability in contract. The legal basis of the distinction between clients and non-clients is that a client has a contract with the professional but the non-client does not. This means that as a rule, a third party will only be able to sue a professional in contract. By contrast, in most �
common law countries a client may be able to sue the professional in both contract and tort (the rule of ‘concurrent liability’). This is important in practice for two main reasons.





First, leaving doctors aside, the typical action against a professional (whether brought by a client or a non-client) concerns financial loss (not personal injury). In most common law systems, it is easier to recover for financial loss in a contract action than in a tort action. That said, there is considerable variation from country to country in this respect. For instance, it is easier to recover for financial loss in a tort action in New Zealand and Canada than it is in the UK or the US. Courts wishing to prevent non-clients suing professionals in tort for financial use two main techniques: one is to allow recovery only if the third party was in what has sometimes been called a ‘proto-contractual relationship’ with the professional. In England, the law says that the professional must have ‘assumed responsibility’ to the non-client. This technique was used in the notorious Caparo case in which company auditors were sued by purchasers of the audited electronics company. But it is a very unstable technique, and English law has been thrown into great confusion by the recent House of Lords decision in one of the Lloyd’s cases, Henderson v. Merrett.





The second technique can be illustrated by an example: a cargo ship sprang a leak and needed emergency repairs. When the repairs were done a surveyor employed by the shipowner’s classification society negligently certified that it was safe for the ship to put to sea. Not far out of port it sank, and the cargo on board was lost. A cargo owner sued the classification society in tort. The House of Lords held against the cargo owner on the basis (amongst others) that because they had a good cause of action against the shipowner in contract, they should not be allowed to sue the classification society in tort. The general point is that if a non-client is in a position to sue a middle party in contract, the law may not allow the non-client to sue a professional in tort. However, this technique is also unstable because the rule is not without exceptions.





The second practical reason why the client’s option of suing the professional in contract or tort is important concerns limitation periods, that is, the period of time after the alleged tort or breach of contract within which any action must be commenced. The limitation periods for tort 





actions are different from those for contract actions. The effect of concurrent liability is to give clients the ability to choose the cause of action which carries with it the longest limitation period. Personally, I believe that there is no justification for the different limitation rules or for allowing plaintiffs to pick and choose amongst causes of action in this way. If I were a lobbyist for the professions, this is one aspect of the law where I would be urging change.





The points I want to draw out of this brief discussion are, first, that the law concerning the liability of professionals in tort suffers from some serious uncertainties which, I imagine, might make insurers feel uneasy; and secondly, that the rule of concurrent liability serves no useful purpose and should be changed. Both of these points arise out of basic features of the common law of tort and contract which are relevant, to a greater or lesser extent, in all legal systems derived from English law





Standards of Liability


In my experience, one of the aspects of the law of professional liability about which professionals become most agitated is the perceived risk that they will be held liable in law for ‘mere mistakes’. Although the basic legal principle is ‘no liability without fault’, many fear that the law gives such an extended meaning to the concept of fault that it embraces conduct which the average professional would in no way recognize as blameworthy. The law, they feel, does not distinguish between doing something wrong and sheer bad luck.





From one point of view, this perception is true. The purpose of the law is to establish certain standards of ‘reasonable conduct’ which professionals are expected to meet. If they do not meet these standards, they may be held liable even if they ‘did their best’. The law is not so much concerned with blame as with responsibility. Most professionals would, I suspect, be prepared to accept responsibility for their mistakes, even those which they feel were not ‘their fault’. This distinction between blame and responsibility is not much understood by lay men or, for that matter, by lawyers. However, it is fundamental to the whole law of civil liability. The entire law of negligence, for instance, rests on the assumption that it is fair to make people pay damages for damage and injuries which are their responsibility, even if their conduct would not attract serious criticism. 





From another point of view however, the common perception of the law as imposing unrealistically high standards of care is inaccurate. The basic rule of English law is that a  professional will only be held liable for negligence if no other reputable professional in the same field is prepared to say that the defendant acted reasonably. If any other professional is prepared to support what the defendant did as being within the bounds of reasonableness, the defendant will not be held liable. This standard is much more generous than the normal standard of reasonableness which looks much more to common or usual practice as the yardstick. The generous standard for professionals recognizes the fact that the situations they face often require them to make finely-balanced expert judgments with which some of their colleagues might well disagree; but also that such disagreement does not necessarily cast doubt on the reasonableness of the conduct in question.  The generous standard also allows for developments in professional practice by not penalizing novel procedures, provided they are not universally considered crazy.





In recent years, this generous standard has been departed from in a number of jurisdictions, such as Canada and Australia.  The departures have occurred primarily in the context of the provision of information by doctors about risks attendant upon medical and surgical procedures.  Here, the notion of ‘informed consent’ has played an important part: a patient should be given sufficient information to enable them to make a meaningful choice whether or not to agree to particular treatment.  It is still unclear whether the new approach will be extended to other contexts.  Even if it is, we need to remember that what we are talking about here is a theoretical approach to the issue of standards of care.  In practice, it seems to me that courts faced with genuine conflicts of approach amongst reputable professionals on technical matters are likely to give defendants the benefit of any doubt. 





A final comment may be relevant here.  Most professional negligence claims are settled.  The fact that a professional indemnity insurer agrees to make a payment to a client of an insured professional or to a third party does not mean that the professional would be held liable by a court.  Cases are settled for all sorts of reasons, and the legal rules in the shadow of which the settlement process takes place often have only a very indirect influence on the outcome of the 


process.  My personal view is that in England, at least, professionals have very little cause to fear that courts will hold them to unrealistic standards of care.


Full Compensation


Another great fear amongst professionals concerns the size of damages awards. In fact this, I think, is the main focus of the efforts of professions to have the law reformed in ways which would benefit them. Most professionals would not object to the principle of liability for negligence, but they are worried by the all-too-frequent reports of claims for enormous sums made against accountants in particular. It is important to understand how it comes about that very large claim n plausibly be made. The basic reason is that the law is based on what is known as the ‘full compensation principle’. This says that a defendant who is held liable in contract or tort must compensate the plaintiff or all the losses suffered by the plaintiff which the law treats as having been caused by the tort or breach of contract. This principle has a number of aspects which it is worth spelling out. The first is the





One Hundred Percent Principle


 As its name implies, this principle says that tort damages are not subject to any ceilings or caps. The main aim of tort damages is to compensate for losses suffered, and the plaintiffs entitled to be compensated for the full ‘value’ of those losses, however great or small that might be. Of course, the principle only applies to compensation.  Although compensation is the main aim of tort damages, it is not their only aim.  In particular, it is sometimes possible for a plaintiff to claim ‘punitive damages’ which, as their name implies, are designed to punish the defendant for particularly reprehensible conduct.  However, in England, punitive damages are not available in actions for breach of contract or in actions in tort for negligence.  This means that professionals face no practical risk of being made to pay punitive damages in this country.  The rules about punitive damages are more generous to plaintiffs in many US jurisdictions, and in Australia, for instance.  But even in those places, they are very unlikely to be awarded in the ordinary run-of-the-mill professional negligence case.  In that sort of case, the full compensation principle provides the sole explanation for even the largest damages claims.





In this context, however, it is worth noting a recent interesting case about punitive damages.  Suppose a police officer is held liable for assault or wrongful imprisonment and is ordered to 





pay punitive damages.  In the ordinary course of events, the liability will eventually come to rest on the officer’s employer, and in the case in question this was the Chief Constable of Lancashire and Lancashire County Council.  They had a liability policy with Municipal Mutual under which the insurer agreed to indemnify the insured in respect of liability to pay ‘compensation’.  The insurer tried to avoid payment by arguing that the word ‘compensation’ did not include punitive damages; but that even if it did, it was ‘against public policy’ to allow a person to insure against liability to pay punitive damages.  The Court of Appeal held that the word ‘compensation’ in its context in the policy did cover punitive damages, and that there was no good reason to prohibit insurance against liability to pay punitive damages, especially in cases where the defendant’ s liability was purely vicarious, that is the liability of an employer for the tort of its employee.





The full compensation principle is the basic rule about assessment of compensation for civil wrongs in all the legal systems of which I am aware.





Causation and Assessment of Damages


A second feature of the law operates in conjunction with the one hundred percent principle to generate high claims. This is the all-or-nothing balance of probabilities rule of causation. This needs explanation. In a tort or contract action, the defendant will be held liable to compensate the plaintiff only for losses which were caused by the tort or breach of contract. The plaintiff must prove the causal link between wrong and loss on the balance of probabilities. In terms of risk what the plaintiff must prove is that the defendant’ s wrong increased the risk of the plaintiff’s loss by more than 50 percent. If the plaintiff can do this, full compensation is recoverable; but otherwise, nothing is recoverable. The success of the recent wrongful death action against OJ Simpson provides a graphic example of the practical operation and importance of this rule. Put briefly, civil liability is not ‘proportional to risk’ .





It is necessary, however, to make some qualifications to this account.  The first is that in some US jurisdictions, courts have abandoned the rule in certain types of case. Suppose, for instance that someone suffers personal injury as a result of taking a drug which is manufactured by several drug companies, but that the plaintiff cannot prove, on the balance of probabilities, 





which company manufactured the particular drugs the plaintiff took. It might seem unfair that the plaintiff should recover nothing; but on the other hand, it might seem unfair to hold any particular drug company liable to pay the plaintiff full compensation. A compromise is to hold the drug company liable for a proportion of the plaintiff’s loss equal to the company’s share of the market for the drug in question. Dutch courts have gone down a similar route, but courts in England, Australia and most other common law countries have not.  Nor am I aware of such an approach having been adopted in any case other than one concerning personal injuries.





A second qualification is this; suppose you go to a solicitor and give instructions for the commencement of an action for personal injuries. The solicitor does nothing and the limitation period for starting the action expires. You sue the solicitor for having deprived you of the loss of a chance of bringing a successful action. Your damages will be assessed proportionally to that chance. If you had a 60 percent chance of recovering full compensation in your action, the solicitor’s liability will be to pay you 60 percent of that full compensation. The sorts of case in which this type of proportional liability has been imposed are, on the whole, actions against professionals for financial loss.





A third qualification is best illustrated by a personal injury case: a worker receives a burn at work which triggers off a pre-malignant cancer. The employer is held liable for negligence in causing both the burn and the cancer on the basis of a legal principle which says that the defendant must take the risk that the plaintiff might have some pre-existing condition which the tort triggers or exacerbates. But when assessing the plaintiff’s (full) compensation, the court will take account of the chance that even if the tort had not occurred, the cancer might nevertheless have become malignant. In other words, in the end the plaintiff is compensated for loss of a chance of avoiding the cancer.





The second and third qualifications are recognized in some form or other throughout the common law world, and are not considered to be in need of reform. My general feeling is that while the basic all-or-nothing rule of causation is unlikely to come under widespread frontal attack, courts in many jurisdictions are quite receptive to more indirect techniques for introducing into the law forms of proportional liability which mitigate some of the harshness of the basic causation rule. 





However, at the end of the day, the main reason why professionals have become the target of very large claims in recent years is the joint operation of the full compensation principle and the increasing value of individual financial transactions. The law is largely a reflection of social trends, and the greatest risks to professionals in the financial services industry are generated by the way markets operate rather than by the law. If professionals want to earn large fees by participating in large deals, they must expect to bear large risks if things go wrong. There is not much the law can or, in my view, should, do about this.





Reactions to the Full Compensation Principle 


There are basically two possible reactions to the fear of large claims: one is to improve risk management to minimize the risk of claims arising, and the other is to attempt to cap potential liabilities in advance. I will talk briefly about the latter. 





Capping can be of two types: contractual or statutory. Contractual capping is really only relevant as between professional and client: it is difficult to cap liability to third parties in advance.  Professional ethical standards are likely to make capping unacceptable except for very large claims; and in some jurisdictions, caps would be subject to statutory control, at least those contained in contracts with non-commercial clients.  Although some professionals experience some very large claims, the vast majority are relatively small.  These are typically dealt with by compulsory liability insurance schemes.  So we are only talking about the top slice of very large claims. Whether or not capping is a practical possibility will depend on the relative bargaining strength of professional and client and the competitiveness of the market for professional services of the relevant type. Personally, however, I can see no general objection to capping, at least as between commercial parties and in relation to the top slice of large potential liabilities. I do not know how widespread the practice is, but there may be unexploited possibilities here.





 So far as statutory caps are concerned, these have been introduced in some jurisdictions. For instance, there is a scheme in NSW which offers liability ceilings to practitioners who adopt a variety of risk-management measures. In my view, however, capping is rather a side-issue. Statutory caps are unlikely to be politically acceptable unless they are high enough that the great majority of claims will fall below the cap. The largest claims are more likely to be client rather than non-client claims; and in relation to these, contractual capping is probably a more flexible technique. Statutory caps can so easily look like undeserved preferential treatment for powerful lobby groups that I wonder whether, in the longer term, it is sensible for professional bodies to argue for them.





Joint and Several Liability


If I had limited my talk strictly to recent developments, this is the area I would have concentrated on because this is the area in which there has been most reform activity in recent years not only in the UK but in Australia and other jurisdictions as well. For many professionals, joint and several liability represents the most unfair aspect of the civil liability system. 





To understand the problem, we first need to look at causation again. The basic test is, did the defendant’s tort or breach of contract cause or materially contribute to the plaintiff’s loss? And as I said earlier, a tort or breach of contract will be a cause if, more probably than not, the plaintiff’s loss would not have occurred if the tort or breach of contract had not occurred. Under this test, there can be more than one cause of the same loss. This is commonly so in the case of road accidents where both drivers are at fault, or in the case of workplace accidents where the employer’s and the employee’s negligence combine. Lawyers refer to such cases in terms of ‘multiple contributory causation’.  In the types of case I have just mentioned, the ‘ second cause’ is typically the plaintiff, and the law deals with this through the doctrine of contributory negligence. Since 1945, the court has had the power in such cases to reduce the plaintiff’s damages to take account of the contribution which the plaintiff’s conduct made to causing the losses suffered.





But cases can also occur in which two or more defendants contribute to the same loss: for instance, if a building owner suffers financial loss as a combined result of negligence by a builder and an architect; or where negligence by a lawyer and an accountant combine to inflict loss on a client. Let me give you a recent example from the cases to illustrate the problem. I have already mentioned this case: a cargo ship sprang a leak and needed emergency repairs. A surveyor employed by the shipowner certified that the repaired ship was seaworthy; but it sank soon after and the plaintiff’s cargo was lost. The cargo owner made and settled a claim against the shipowner, but the shipowner’s liability was limited under an international convention. So the cargo owner claimed for the balance of its loss against the surveyor. One’s immediate reaction to this story might be that although the surveyor was partly responsible for what had happened, its liability was in some sense secondary or subsidiary, and that the prime responsibility rested with the shipowner or, perhaps, the ship repairer.





Now let’s change the facts slightly: suppose that the cargo owner had decided to sue the surveyor and no-one else. The surveyor had admittedly been negligent, and its negligence contributed to the plaintiff’s loss. On that basis, the so-called rule of solidary liability would say that the surveyor could be held liable to pay full compensation to the shipowner. The basic rule is that if two wrongdoers contribute to the same loss, the plaintiff can sue either (or both) of them and can recover full compensation from either of them. It is then up to the one held liable to sue the other for ‘contribution’. The liability of joint wrongdoers is solidary, not proportional to their contribution to the loss. This means that even if one was in some sense much more responsible for the loss than the other, nevertheless, the less responsible party can be held liable to pay full compensation, and may be left to seek a contribution to the damages from a financially insubstantial joint wrongdoer. 





It is the rule of solidary liability which, perhaps more than any other, has agitated professional groups in recent years, especially those who operate in industries, such as building, where levels of financial irresponsibility on the part of certain groups is widespread. The problem is most acute in situations where the professional performs a ‘ secondary’ advisory role. In such situations, the professional might well feel that their responsibility for failing to protect the plaintiff from suffering loss is very slight compared with that of the party which actually inflicted the loss.





One difficulty in dealing with the grievance of professionals about the rule of solidary liability is that it is a general rule which applies throughout the law. To abolish it entirely would be widely thought to involve throwing the baby out with the bathwater, but to reform it only as it applies to professionals in the sort of situations we have been considering might look like favouritism. A way of evading the issue was adopted by the House of Lords in the case I mentioned a minute ago. The court held that the surveyor was not liable at all to the cargo owner. Their reasons for doing this were complex, but the decision is in line with a number of other developments which have tended to immunize what have been called ‘peripheral parties’ from liability. A peripheral party is typically a party who does not cause loss but only fails to prevent someone else causing it. Professionals are often peripheral parties in this sense. Personally, I do not like this solution much because it ignores the peripheral party’s real responsibility for the loss and removes any legal incentive for that party to take greater care in the future. 





On the other hand, it has to be admitted that reforming the rule of solidary liability is not a simple matter either. In 1996 the Law Commission, at the invitation of the Lord Chancellor’ s Department and the Department of Trade and Industry, published a consultation paper on this topic. The basic issue concerns who should bear the risk of the insolvency of one of the wrongdoers - the plaintiff, or the other wrongdoer; or should it be shared in some way? The Law Commission rejected both the idea of ‘full proportionate liability’ under which no defendant would pay more than a share of the damages proportionate to their ‘fault’ and various schemes of ‘modified proportionate liability’ under which any amount beyond the defendant’s share which was unrecoverable from the other wrongdoers would be shared between the plaintiff and the defendant. By contrast, in Australia a report has recommended the introduction of full proportionate liability in non-personal injury cases; and in several Australian states, full proportionate liability has been introduced by statute for building claims only. In Canada, British Columbia has a form of modified proportionate liability in certain cases; and a majority of jurisdictions in the US have some form of modified proportionate liability.  





The issues raised by proposals to reform the rule of solidary liability are technical and complex. At bottom, however, they are just one of a number of options designed to protect professionals in general, and auditors in particular, from the full operation of the principle of full compensation and the rules of causation. On close examination, I think that these rules are justifiable as principles of responsibility for loss. The arguments against them are not ones of fairness but are based on certain ideas about how business and market risks ought to be distributed. Professionals feel, perhaps justifiably, that people who take risks ought not to be allowed to offload them onto their advisers if things go wrong. If society generally agrees with this, there are a number of legal techniques which could be used to effect a redistribution of risks, including greater use of contractual or even statutory caps and incorporation of professional practices.





The Future


 In my opinion, the great defect of proposals to reform the law on joint and several liability is that reform threatens to interfere with basic ideas about personal responsibility for conduct which lie at the bottom of the law of tort and contract. The legal rules about duty of care, standard of care and causation actually present quite significant hurdles to plaintiffs, and together they represent a regime which is not, in my opinion, unfair to professionals. At the root of the complaints of professionals are significant sociological changes which have taken place in the past 20 years or so. The 1980s witnessed an unprecedented expansion in financial activity world-wide and a frenzy of non-industrial money-making. The amounts at stake in individual deals has sky-rocketed. At the same time, the professional ethos which led people to  think of professionals and professional services as in some sense above and outside the stream of commerce, has waned and professionals are now seen much more (by themselves as well as  the public at large) as commercial service providers. The American attitude to law as the main solvent of all sorts of problems has spread, and professionals have fallen victim to it. As litigious activity has increased, liability insurance has become central to the activities of professionals, and this in turn has exacerbated the roller-coaster effect of the cyclical nature of the insurance market, a volatile market at the best of times. 





In my view, the case for reform of the law of professional liability is weak. Professionals are not victims of the law but of the operation of market forces. The law should intervene to protect parties from such forces only when they are systematically operating in an unfair way. The professionals who are suffering most are large players in the global market. They are able to protect themselves by contractual techniques at their disposal for the allocation of risks. But even if they are not able to do so, there is no strong case for the law to intervene and help them.
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