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The Basic Feature of No-fault Systems





By alternative systems of compensation I mean non-tort systems. Some of the perceived defects of the fault-based tort system can be ameliorated by imposing tort liability without the need to prove fault - so-called strict liability. But strict tort liability shares many of the characteristics of the current tort system, such as the individualized assessment of full compensation and the need to prove a causal connection between the conduct of an individual and the victims injuries, which are the source of many of the defects of the present system. So I will not consider strict tort liability as an alternative to current arrangements.





For present purposes, the essence of the tort system is that it involves an injured person identifying and claiming against a responsible injurer who is held liable to pay compensation to the injured person. The tort system is bilateral. Each tort claim involves a single plaintiff and a single defendant; and what the plaintiff is entitled to receive is what the defendant is obliged to pay. For this reason, the tort system requires the claimant to show that the defendant is responsible for the claimants injuries in some relevant sense. The essence of all no-fault compensation schemes is that this nexus between compensation and liability is broken. Put another way, in a no-fault scheme there is no necessary relationship between benefits and contributions, between what claimants are entitled to receive under the scheme and the way the scheme is funded. There are many other incidental features common to no-fault schemes, but none is fundamental in the way that this one is. 





In one respect, no-fault schemes and strict tort liability are similar in that entitlement to compensation does not depend in proof that the injuries were caused by the fault of another. But strict tort liability is bilateral - even though proof of fault is not necessary, the injured person must still identify an individual whose conduct has caused the injuries, and what the plaintiff is entitled to receive under strict tort liabilit is what the defendant is obliged to pay. By contrast, under a no-fault scheme, the entitlement to compensation depends on having suffered injury, not on having suffered injury for which another is responsible. For example, under a system of strict liability for road accidents compensation cannot be obtained for single vehicle accidents; but under a no-fault system, the fact that the victim was the only person involved in the relevant incident does not prevent compensation being payable.





Before we look in more detail at no-fault schemes, we should note a curious hybrid - �
the criminal injuries compensation scheme. This is funded by taxation, but benefits are assessed according to the nature of the injuries and losses suffered. In this respect, therefore, it is a no-fault scheme - there is no relationship between funding and benefits. However, in one respect it is unlike most no-fault schemes, because compensation is payable only if it can be proved that the injuries were the result of the commission of a crime of violence (although the claimant need not be the victim of the crime). But the scheme is unlike the tort system in that it is not necessary to identify the wrongdoer, let alone to claim against him or her. The schemes hybrid nature is one of the reasons why it has always been somewhat controversial. But because it is not a pure no-fault scheme, and because it covers such a small area, I will not consider it in detail here.


Finally by way of introduction, let us note that the move from tort to no-fault is usually seen as a way of escaping the worst defects of the tort system, namely its high adminstrative costs, its delays and complexity and it relatively narrow coverage in practice. In this light, we should judge any proposal for a no-fault scheme by three criteria:





the ratio of administrative costs to benefits paid out


its simplicity and speed


the breadth of its coverage





Coverage





Because we are in a position to design a no-fault personal injuries compensation scheme from scratch, we are free to consider the question of coverage in an open way. The widest possible scheme would cover all personal injuries however caused. But such a scheme would be very complex and very expensive. When the New Zealand Accident Compensation Scheme was put in place in 1972, it was seen as a step along the road to a scheme which would also cover personal injuries resulting from illness and disease. But the cost of such an extension has led to its abandonment. In fact, most no-fault schemes are limited to specific areas such as road accidents, work accidents and certain work-related illnesses (as under the UK social security industrial injuries scheme), medical accidents, sporting accidents, and so on. Most schemes operate in areas where the tort system already offers (or offered) a realistic chance of obtaining compensation. 





The explanation for this is probably political - in such areas considerable amounts of money are already devoted to personal injury compensation, and by careful redeployment of resources, a no-fault scheme can be set up which costs no more than is already being spent, for example on compensating road accident victims. To set up a no-fault scheme to compensate victims of personal injuries who hitherto have had little or no chance of being compensated requires the allocation of new resources to personal injuries compensation which will inevitably be at the expense of other deserving causes. Also, the facts of political life are such that it is much easier to achieve incremental reform which is seen to benefit an relatively small or discrete group than to secure wholesale reform of a system as complex as the personal injuries compensation system.





But limited systems always leave some people out in the cold. If we perceive a no-fault system as an improvement on the existing system, but we institute a no-fault scheme which only covers part of the ground dealt with by the existing system (road accidents, for example), the inevitable question arises of why those who benefit from the no-fault scheme should be preferred to those who are left to the mercies of the existing system. It is usually possible for sectional interests to construct a more or less convincing case for their special treatment, but such arguments are rarely convincing when viewed in a wider political perspective.





One feature of all no-fault proposals, even of those which cover only part of the area covered by tort, is that by dispensing with the requirements of fault and causation, they will compensate more people than tort does. How many extra people will be covered depends, of course, on the precise criteria of eligibility.





Assessment of Compensation





As we saw yesterday, the main features of the tort system of assessment are its attention to the individual and it commitment to full compensation. Both of these features are expensive to maintain, and a common component of no-fault proposals is abandonment of some aspects of individual assessment and of the commitment to full compensation.





Concering individual assessment, no-fault systems often make use of tariffs to simplify and speed up the assessment of compensation. This is particularly true in relation to damages for non-pecuniary loss. Tariffs are typically related to the nature and severity of the injuries suffered. The degree of opposition which can be generated by the introduction of tariffs into an individualized system is shown by the reaction to the Governments plans to make greater use of tariffs in the Criminal Injuries Compensation Scheme. I say greater use because the Criminal Injuries Compensation Board has always adopted a tariff approach (albeit a flexible one) in the calculation of damages for non-pecuniary loss. In the context of a system which purports to compensate for losses suffered , the main objection to a tariff is that it may not fully compensate victims for their losses. But many no-fault systems are based, to some extent at least, on welfarist principles of need; and on that basis, the main objection to a tariff is that it may provide certain victims with compensation related to their injuries which they do not actually need.





This point leads us on to consideration of the principle of full compensation under no-fault schemes. Because the tort system has been in operation for so long, the principles of assessment which it embodies tend to be treated as the natural and proper approach to the assessment of compensation. So when the New Zealand Accident Compensation Scheme was established, the principles of compensation adopted were basically those of the tort system, and in particular:





earnings-related benefits


100 percent compensation for all losses


generous compensation for non-pecuniary losses





The English Criminal Injuries Compensation Scheme also adopted tort principles of assessment. By contrast, social security systems which, viewed from one point of view, are no-fault systems of compensation for disadvantage, typically adopt none of these principles. In England, for example, few social security benefits are earnings-related, and even those that are only relate to earnings in a very weak way. Further, social security systems rarely replace 100 percent of lost earnings, at least for higher earners. Finally, social security systems rarely provide compensation for non-pecuniary losses. 





Social security systems depart from tort principles partly because those principles are expensive to satisfy; and also partly because they are not based on the welfarist principle of meeting basic needs, but are seen as a corollary of the idea of individual responsibility for losses inflicted.





There is, then, a fundamental question to be decided in setting up a no-fault scheme: do we just want to get rid of the fault element of the tort system and leave its principles of assessment of compensation intact, or do we want to go further and replace the tort system with one based on welfarist principles of assessment? Politically, it would, no doubt, be much easier to sell the former option. But one of the great potential advantages of the introduction of a no-fault system is that many more people can be brought within its scope than were ever within the scope of the tort system. This is done partly by jettisoning the requirement of fault but also by making more money available for compensation. The political trick is to generate more funds for compensation without requiring anyone to pay significantly more into the system. This is obviously easiest to do in areas where a lot of money is already spent, such as road accidents. It would be much more difficult to do in areas where currently little is spent on compensation apart from social security benefits.





Assuming that we do have a large pot of money available, what we need to do is to redeploy it partly by reducing administrative costs, but also partly by reducing the amounts paid to individual victims of personal injury. In this way larger numbers of people can receive compensation, although the amount any individual will receive will probably be lower than that individual would have received under the tort system. So there is a trade-off to be made between numbers compensated and the level at which victims are compensated. So far as the tort system is concerned, a lot of money could be saved by abolishing compensation for non-pecuniary loss and by imposing ceilings on recovery for loss of income and for the value of nursing services rendered gratuitously by members of the victims family. But the greatest potential savings are in administration. There is something seriously wrong with a system which consumes approximately 45 percent of its total costs in administration.





If we adopted a no-fault system in which benefits were not fully compensatory it would, of course, be open to individuals to buy insurance to provide additional benefits just as already high earners insure to secure benefits over and above various social security benefits. Perhaps we should not think about a no-fault compensation system as the sole source of compensation but as basic provision which individuals can supplement if they choose.





Funding





Let us assume that we have opted for some sort of no-fault system. How should it be funded? The first point to make is that a no-fault system will only work if it is compulsory in the special sense that potential beneficiaries are either required to contribute to its funding or are entitled to claim benefits even though they have not contributed to its funding. So far as personal injury is concerned, it would not be acceptable in Britain that entitlement to compensation (at least to basic compensation)  should depend on whether the victim chose to and was able to buy cover. There are many areas in which it would arguably be unacceptable to require people to protect themselves from loss by insurance, but protection from personal injury losses is not one of them.





The next major issue if this: should the no-fault scheme be run by the State and funded by some form of taxation, or should it be run by the private insurance industry and funded by insurance premiums? Probably to most people present here today there could only be one answer to this question: the private insurance industry. Certainly this was the answer given by the Lord Chancellors Department in its recent (abortive) proposals for a no-fault scheme for minor road accident claims. But before we jump to conclusions, let us consider a few important points.





First, the record shows that the administrative costs of the social security system (including the Criminal Injuries Compensation Scheme) are much lower than the administrative costs of the tort system which is, of course, run by the private insurance industry. However, we need to be a bit careful here. The figures usually cited for the cost of administering the social security system do not include the cost of raising the revenue required to fund the system, whereas the figure for the administrative costs of the tort system does include the costs of selling policies and collecting premiums. 


Secondly, at least some of the cost of the tort system arises from the need to decide questions of fault and to assess compensation on a highly individualized basis, whereas in general the principles of entitlement and assessment under the social security system are not as expensive to administer; and one of the main reasons to introduce a no-fault personal injury scheme would be to eliminate some of the most difficult issues which arise in tort claims. So the question of whether the State or the private insurance industry could run the system more cheaply is not an easy one to answer.


Thirdly, if the system were run privately it would have to be run on proper actuarial principles. Individual premiums would have to be related to claims record and propensity to claim. By contrast, the social security system, being funded by taxation, need not run on actuarial principles. For instance, while benefits are related to need, contributions could be related to ability to pay. In other words, the choice between the State and the private insurance industry is partly a choice between welfarist principles and individualistic principles of provision for the effects of personal injury.


Fourthly, a State run scheme could be funded on a pay-as-you-go basis, whereas a private scheme would need to be fully funded. It is much easier to provide periodical benefits under a pay-as-you-go scheme than under a fully funded scheme.





Many in the audience will be much better placed than I to assess the relative merits of State as opposed to private systems, and no doubt there will be some lively discussion on this issue later.





Another important funding issue relates to the desirability of providing incentives to people to avoid dangerous conduct. One of the classic objections to no-fault schemes is that because there is no nexus between contributions and personal responsibility for injuries, such a system generates no incentives to avoid claim-generating conduct. One of the great advantages of tort, it is said, is that the relationship between victims entitlement and injurers obligation is well designed to deter tortious conduct. There are three ways of dealing with this objection.





The first is to point out that there is very little evidence to suggest that the tort system is very effective as a deterrence mechanism. Indeed, such evidence as there is leads us to think that actual and potential tort liability is largely irrelevant in reducing the incidence of personal injuries.


Secondly, the deterrent effect of tort is said to arise from the fact that what injurers pay is related to the injury costs which their activities generate. In its pure form, the tort system requires injurers to pay the full injury costs to the victim. But in reality, these costs are paid by an insurer, and the inevitable result of this is to weaken the deterrent effect of tort liability. Insurance generates moral hazard. There are various ways in which insurers can overcome moral hazard, including deductibles, no-claim discounts and feature and experience rating. The most important of these in this context is the last. The theory goes that if premiums are actuarially accurate, they can give insured parties incentives to avoid dangerous conduct similar to those which the pure tort system generates. But, of course, it costs money to tailor premiums to the individual circumstances of the insured, and so there are limits to the economic use of variable premiums for deterrence purposes. 


Nevertheless, there is no reason why the general principle that contributions should be related to propensity to cause injury should not be incorporated into the funding arrangements of a no-fault scheme (provided, of course, that it is run by the State and not by private insurers). In New Zealand, for example, the accident compensation scheme is partly funded by levies on motorists and employers, and in theory at least, such levies could be variable in much the same way as liability insurance premiums are variable. One of the great advantages of a State run no-fault system is that the principles of funding need not relate to the rules about benefits. The latter can be used to achieve one set of policies and the former can be used to achieve quite another set of policies, just as is currently the case with the taxation and social security systems.


Thirdly, however, there is no reason why the goal of deterrence of undesirable conduct need be linked with the compensation system at all. This issue has arisen in New Zealand particularly in relation to medical injuries. Some people think that the introduction of no-fault liability has had a negative effect on the incidence of medical injuries. Whether they are right or wrong about this, their concern has led to greater attention being paid to methods of regulating the quality of medical services by better post-qualification training, by peer review and by increasing the powers of medical regulatory bodies. Traditionally, professional self-regulation has concerned itself only with what might be called malpractice and not with simple incompetence or substandard practice. The introduction of no-fault liability has led people to realize the untapped potential of these regulatory mechanisms for improving and maintaining the quality of professional services.





The general point to make is that the desirability of introducing a no-fault system of compensation should be considered in terms of how we might best and most efficiently provide financial support and recompense for the victims of personal injuries. We should not allow the goal of compensation to be confused or compromised by a concern for deterrence, which can better be pursued by other mechanisms.





The Relationship between No-fault and the Tort System





In Britain, there is one system of no-fault accident compensation which has been in existence for nearly 50 years, namely the industrial injuries scheme within the social security system. But victims of work injuries are not limited to this scheme, because the tort system exists and operates side-by-side with it in relation to work injuries caused by fault. A person may recover both social security benefits and tort damages in respect of  one and the same injury, although social security benefits are, to a greater or lesser extent depending on the facts, set off against tort damages. The basic argument for retaining tort must be that it is unfair to deprive victims of injuries the right to sue in tort if the benefits available under the no-fault scheme are not as high as those available via tort. But this approach is undesirable for a number of reasons.





First, by retaining tort we forfeit many of the advantages of the shift to no-fault. Remember that no-fault is attractive partly because it overcomes many of the worst defects of the tort system. It seems hard to justify retaining that system with all its defects just because certain people (those injured by the fault of another) would be able to secure larger compensation if it was retained.


Secondly, the aim of providing benefits larger than those available under a no-fault scheme for those who want them would be much better achieved by voluntary loss insurance than by retaining the tort-cum-liability insurance system.


Thirdly, it is sometimes argued that retention of the tort system would have desirable deterrence effects; and that the principle of personal responsibility which the tort system embodies is one which we should not lightly abandon. But as I have already argued, the tort system is not the only, or the best, way of reducing dangerous conduct; and the alternative mechansisms for doing this can also be used to give expression to the principles of personal responsibility for which the tort system is valued.





Prospects for the Future





I am a strong advocate of no-fault systems. In my view, the tort system is fatally flawed. It costs far too much for the benefits its gives, and the way it operates in practice prevents it from achieving most of the goals it sets itself. At the same time, I must admit that there are great difficulties in the way of the establishment of a defensible no-fault system. I do not believe that there is much to be said in favour of the sort of tinkering which the Lord Chancellors Department has proposed - a no-fault scheme for road accident claims worth less than £2,500. More radical reform is needed. 





But it would be difficult to introduce a wide-ranging no-fault personal injuries compensation scheme without considering in detail its interaction with the social security system, if only because of the existence of the industrial injuries scheme. In New Zealand, considerable difficulties have arisen in justifying the existence of the accident compensation scheme separately from the rest of the social security system. However, to suggest a detailed look at the social security system is a formula for political paralysis. This problem might be by-passed if the no-fault scheme were run privately, but it seems to me unlikely that a private scheme which went significantly beyond the present area of practical operation of the tort system has much chance of getting off the ground. On the other hand, a Conservative government (at least) is unlikely to find attractive a scheme which required new resources to be found, new taxes to be levied, public expenditure to be increased.





I am pessimistic about the prospects for any but the most minor reforms to the personal injuries compensation system. The Law Commissions current work is limited to the rules of assessment of damages. It has no brief to consider replacement of the tort system, even in limited areas. Nevertheless. I think that we need to go on pressing for reform. Perhaps we will have to be satisifed with incremental change - a road accident scheme first, and then perhaps a medical injuries scheme. One can only hope that such limited reforms will be a catalyst to more wide-ranging changes. But Im not holding my breath!
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