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Before we conclude that the tort system of compensating victims of personal injuries is unfair, we should try to put the case for tort in the strongest possible light.





The Basis of Liability





Liability in tort for personal injuries is, as a general rule, based on the fault principle. In the vast majority of cases, fault means negligence. The principle that a person should be liable if, but only if, personal injuries they cause were the result of fault on their part has long seemed a morally attractive one, and courts have found it very difficult to move away from it and impose so-called strict liability. On the one hand, many would argue that a person should not be liable to pay compensation for injuries which could not have been prevented even by the exercise of all due care. On the other hand, many would accept that injuries they suffer through no-ones fault are just one of those things against which they should protect themselves. In theory, at least, the fault principle seems eminently fair.





This impression of fairness is reinforced by the fact that tort law also takes account of the contributory negligence of plaintiffs in reduction of the defendants liability, and allows a defendant to seek contribution from other tortfeasors whose conduct contributes to the plaintiffs injuries.





Coverage





One of the most attractive features of the tort system is that in theory, at least, it covers personal injuries whatever their source - whether accident or disease, whether a road accident or a home accident, and so on. And it covers injuries regardless of their severity, from the most minor to the most serious. The tort system compensates the young and the old, the earner and the non-earner; and it pays no heed to race, creed, colour or any other arbitrary distinction. The only precondition of recovery of tort damages is that personal injuries have been suffered as the result of the fault of another identifiable individual.





By contrast, every non-tort system of compensation known to me is limited in its coverage, perhaps to road accidents, medical accidents, criminal injuries, or whatever. Even the New Zealand accident compensation scheme, which is the most extensive non-tort compensation scheme in operation, covers very little personal injury resulting from disease.











Assessment of Compensation





There are three basic principles governing the assessment of tort damages which might be thought eminently fair. The first is that damages are assessed individually according to the injuries and life circumstances of the particular victim. It is true that damages for non-pecuniary loss are calculated on the basis of a tariff system, but it is a flexible system which allows the circumstances of individual cases can be taken into account if they deviate significantly from the norm.





The second important feature of the tort system is the full compensation principle which says, basically, that all the losses suffered as a result of the personal injuries in question should be compensated for. The tort system compensates for non-pecuniary as well as for pecuniary losses; for loss of income, for medical expenses, for loss of ability to care for ones family, for pain and suffering and the loss of the enjoyable things in life. And although damages are assessed in one lump sum, this sum is calculated in such a way as to provide compensation for the whole of the period during which losses will be suffered. The courts have developed elaborate and detailed rules designed, within the bounds of reasonable possibility, to ensure that all important losses are adequately compensated for.





The third relevant feature of the tort system is the hundred percent principle, which says that losses should be compensated for in full. The tort system (as operated by the courts, and leaving aside certain legislative provisions) operates no ceilings or threshholds and, except in relation to damages for non-pecuniary loss, no tariffs. One consequence of the hundred percent principle is that tort damages for loss of income are fully earnings-related. Another is that damages for loss of earnings are calculated net of income tax because tort damages are not taxable in the victims hands. A third is that interest is payable on damages for pre-trial losses because in theory, the plaintiff becomes entitled to such damages at the date of injury but is kept out of them until the date of trial. The tort system takes very seriously the commitment to individual assessment of hundred percent compensation for all losses suffered.





There various features of the tort system have led some people to extol it as being the fairest system conceivable - it is fair both to defendants, who can only be held liable for faulty conduct, and to plaintiffs, who are adequately compensated for losses resulting from personal injuries caused by fault. In addition, many consider that the tort system has a further social advantage, namely that it gives people incentives to behave carefully. The argument goes that if a person is aware that legal liability may attend failure to take care, that person will take more care. This argument is sometimes referred to by the title general deterrence. 





Here, then, we seem to have a system which is fair to victims, fair to injurers, and socially useful. So why does the tort system come in for so much criticism? There are two main reasons. The first is that although at first sight, the rules and principles of tort law seem fair, when we look a bit closer, they lose some of that appearance. The second, and perhaps more important reason, concerns the way the tort system operates in practice.











The Fault Principle





Although the fault principle seems fair, it can be criticised on a number of grounds.





First, the compensation payable by a tortfeasor bears no relation to the degree of fault. In other words, the law does not recognize degrees of fault. No matter how slight or how serious the fault which caused the injuries, the principles of assessment of compensation already mentioned come into operation. This situation is somewhat ameliorated by the fact that the law draws a distinction between negligence and mere mistakes - not every lapse of attention or care will amount in law to negligence. But even so, the legal concept of fault covers a very wide range of conduct from the barely reprehensible to the unforgivable.


Secondly, the amount of tort liability depends in no way on the financial means of the defendant. The law is not concerned with whether the defendant can afford to pay any award made, nor whether paying it will reduce the defendant and his or her family to a life of poverty and misery. Nor is it concerned with the relative means of the plaintiff and the defendant. Put crudely, the fault principle would allow a victim to receive damages which he or she does not need from a defendant who cannot afford to pay them.


On the other hand, of course, we must not ignore the fact that the tort system has only been able to develop as a major system of personal injury compensation by the prevalence of liability insurance. The only reason why the law can ignore the means of the defendant is that a person is unlikely to be sued in tort unless they have the personal means to pay any judgment given against them or they are insured. From one point of view this may seem to enhance the fairness of the tort system because it prevents people be impoverished by a tort judgment, and it enables victims to recover damages from tortfeasors who could not personally afford to pay them. But in fact, the prevalence of liability insurance throws the whole fault principle into doubt because that principle really assumes that the person who is at fault is the person who will bear the liability.


Third, there is no direct relationship between the legal concept of fault and moral notions of fault. On the one hand, conduct may be legally faulty even though we would not brand it as morally reprehensible. This is a result of the fact that the legal concept of fault is objective. The question is not what care the defendant could have taken, but what care the reasonable person could have taken in the circumstances in which the defendant was. I do not believe that morality never condemns a person for failing to reach standards of conduct which were beyond that persons grasp at the relevant moment. But I do think that the law makes greater demands than morality does. Minor acts of thoughtlessness or inattention are more likely to attract legal liability than moral condemnation.


On the other hand, there are cases in which morality would condemn a person, notably for failure to take action to prevent another suffering injury, in which the law would not impose liability. The law imposes only limited liability for omissions. 


Finally, empirical research has shown that victims often do not identify as the person who should pay them compensation the person whom the law identifies as the person liable for their injuries. In other words, the fault principle cannot be justified on the ground that it reflects the ordinary persons notion of who should pay for personal injuries. Ironically, however, there is also evidence which suggests that peoples views about who should pay compensation are influenced by what the law says about liability for accidents.


The fault principle has come in for a great deal of criticism because of the practical difficulties involved in applying it in practice. Many accidents occur in a split second, and working out what happened my be extremely difficult. The causes of many illnesses and diseases are very imperfectly understood, and much recent large-scale tort litigation has collapsed because of difficulties in establishing a causal link between injury and allegedly tortious conduct. There is also the problem of evidence - relevant objects may disappear, the scene of the accident may rapidly change, memories may fade. Difficulties of proof are the single most common reason why tort claims are abandoned, once begun. Finally, because the typical tort action involves only one defendant, it tends to ignore other possible causes of personal injuries which may be just as important and just as faulty as the defendants conduct. The typical defendant in a road accident claim is a car driver. But many accidents are caused, at least in part, by bad road design or bad vehicle design; yet road authorities and car manufacturers are, for a variety of reasons, rarely sued.





These, then, are some of the main criticisms to which the fault principle has been subjected.





Coverage





In theory, the coverage of the tort system is very wide, but in practice it is really rather narrow.





In the first place, the vast majority of successful tort actions are in respect of traumatic injuries caused in accidents. For a variety of reasons, as a proportion of the total number of tort claims, very few claims are made, and even fewer tort claims succeed in cases where the personal injuries suffered by the victim are the result of an illness or disease caused by anothers fault. This so-called accident preference in tort law is all the more significant in light of the fact that such evidence as we have suggests that illness and disease accounts for much more personal injury than do accidents.


Secondly, even in relation to accidents, the actual coverage of the tort system is much narrower than might be expected. The vast majority of tort claims in respect of accidental injury arise out of road accidents and accidents at work. Very few tort claims arise out of accidents in the home, for instance, despite the fact that accidents in the home cause many more deaths and serious injuries than do either road or work accidents. There are a number of reasons for this, some of which are worth mentioning. 


Perhaps the most important is the incidence of liability insurance. As a general principle, there is no point suing a defendant who is not covered by liability insurance. By the same token, an insured person is much more vulnerable to tort claims than an uninsured one. Users of motor vehicles on public roads have been required to buy liability insurance for more than 60 years; and employers have been required to insure against liability to employees for more than 30 years. This is perhaps the main reason why road accidents and work accidents generate vastly more tort litigation than all other sources of personal injuries combined.


In some contexts, most notably that of property damage, the prevalence of loss insurance (coupled, presumably, the high cost of enforcing subrogation rights) accounts for the relatively very small volume of tort claims. In relation to personal injuries, loss insurance is relatively uncommon, and benefits under such insurance tend to be relatively modest. So loss insurance is unlikely to have a significant effect on the incidence of tort litigation, especially since the personal injury insurer is not subrogated to the rights of the insured.


Another important determinant of the incidence of tort claims is what is often referred to as claims consciousness. Some injured people are more likely to make a claim than others. For example, people injured at home are much less likely even to think of making a claim than people injured at work. There are a number of reasons for this. It is partly a function of the present pattern of litigation, which is itself largely a function of the incidence of liability insurance. In relation to work accidents, trade unions play a part in encouraging injured persons to make tort claims. Another factor is that people are much less willing to think of suing relatives and friends than strangers - and it is relatives and friends are typically implicated in accidents in the home. 


More generally, many people may be ignorant of the law and of legal processes, and for that reason may not think of making a claim. Suspicion of lawyers may be an important factor. Cultural attitudes also play a part - the British are much less likely to look to the law to solve their problems than are Americans, for example. But even in Britain, claims consciousness is likely to be much higher in respect of so-called mass torts, where the media and the Law Society play an important part in alerting victims to the possibility of claiming. Fear of expense undoubtedly affects peoples attitude towards the law, and this fear is certainly justified for the majority of the population in cases where the defendant is not covered by liability insurance.





So whereas in theory the tort system offers much, in reality it delivers nothing to a very large number of injured people. It is impossible, of course, even to estimate the number of cases in which a tort claim could be made but is not. I will stick my neck out and say that successful tort claims could be made in at least twice as many cases as they are in fact made in. This is not to say, of course, that the successful claimant would ever receive any compensation, because the tort system can only operate as a successful compensation scheme to the extent that potential defendants carry liability insurance. This dependence on liability insurance might be seen as one of the greatest shortcomings of the tort system as a system of compensation for personal injuries.





Assessment of Compensation





As we have seen, in theory the tort system offers full compensation for losses resulting from personal injury. But the reality is quite different. Although watertight evidence is lacking, there is good reason to think that the tort system overcompensates in minor cases and undercompensates in serious cases. This is because, for very good reasons, the vast majority of tort claims are settled out of court. Only in about one percent of cases does a court assess damages strictly according to the legal rules of assessment. In other cases, the amount received is the result of negotiation. The legal rules are, of course, not irrelevant to assessment in these cases, but the most that can be said is that the legal rules cast their shadow over the negotiations - they do not dictate their outcome. Equally important are the dynamics of the settlement process. The aims of the two negotiating parties - the plaintiff and the defendant - are diametrically opposed. The plaintiff naturally wants as high a settlement as can be achieved while the defendant wishes to pay out as little as is reasonably possible. There is no criticism express or implied in this statement - it is simply a fact of life. But the result is that if one party is in a stronger bargaining position than the other, that party is likely to be able to reach a settlement which suits its interests, regardless of the interests of the other party. The more equal the positions of the two parties, the closer the outcome is likely to be to that which a court would impose if the claim went to judgment.





Where an individual personal injury plaintiff is negotiating with a liability insurer, the greater bargaining strength tends to be on the defendants side especially if, as is ofte4n the case, the plaintiffs solicitor has little experience of personal injury cases. In well organized mass tort claims, the bargaining strengths of the two sides may be rather more equal. In this context, allegations of sharp or unfair negotiating tactics are easy to make and are often made. The point I wish to make is not dependent on my being able to substantiate such allegations. I am willing to assume that all parties to settlement negotiations behave fairly and with goodwill towards the other side. Nevertheless, the fact is that a bargaining process is, by its very nature, unlikely to produce the same result as would a court which dispassionately applies the legal rules of assessment to the facts of the case. The tort system cannot guarantee to deliver compensation according to the rules because the process by which compensation is assessed in the vast majority of cases is not designed to achieve legally correct application of those rules.





The dynamics of the settlement process are important not only in respect of the assessment of compensation but also in relation to liability - the processes of the common law courts are designed to decide questions of fault and contributory fault as accurately as they can be in the circumstances. But when a claim is settled, questions of fault and contributory fault are as much matters for negotiation as are questions of compensation. The negotiated answer to the question whether either or both of the parties was at fault may well differ from the answer a court would give after a full consideration of all the relevant evidence. The dynamics of the negotiating process also affect the time it takes for claims to be settled - the defendant typically has much less incentive to reach a speedy settlement than the plaintiff. One criterion of the fairness of any compensation system must be the time its takes to deliver compensation, and on the this ground, the tort system must be judged not to be outstandingly fair because many claims, especially the more serious ones, often take an inordinate amount of time to settle.





In  short, even if we consider the basic rules of tort law to be fair, it is difficult to believe that the the tort system as it operates in practice produces consistently fair results.





There is another feature of the tort system which many consider undesirable, even if not actually unfair, and that is the rule that damages have to be assessed in one lump sum and cannot be awarded in the form of periodical payments. The reasons for this rule are not clear, but probably reside in a desire to bring legal disputes to an early and decisive end, and in a fear of continuing dispute about the proper amount of periodical payments as the circumstances of the victim change. But the difficulties of assessing lump sum awards accurately, and the enormous pressure which the need to manage large awards places on already stressed victims, has finally led to the development by the insurance industry of structured settlements. The Law Commission is currently considering whether courts should be given a power to impose a structured settlement and to award damages in periodical form. In this respect, the way the tort system operates in practice seems superior to the way it operates in theory.





Finally, let us note that all the empirical research which has been done throws serious doubt on claims that the tort system performs an important and effective deterrent function by giving potential defendants incentives to take care. There is very little evidence to suggest that the threat of tort liability affects conduct by making people more careful. So it is difficult to support the continuance of the tort system on this ground.





More Radical Critique





One reaction to the defects of the tort system might be to attempt to improve it so that it produces in practice the fair results that it promises in theory. This was the approach of the Pearson Royal Commission in the 1970s, although the only reforms which it suggested were to the rules of tort law. They made no attempt to tackle practical problems such as the funding of tort claims or the generally low level of expertise of solicitors in handling tort claims. These days, the loudest allegations of unfairness come from groups which support the tort system but think that it fails specific groups, such as the victims of medical accidents; or from people who think that the compensation the tort system provides for non-pecuniary loss is inadequate; or who support the wider use of punitive damages; or who think that certain individuals use unfair bargaining tactics in the settlement of tort claims. 





Another common reaction to the defects of tort, especially amonst academics, has been to recommend the partial or total dismantling of the tort system and its replacement with some form of no-fault compensation scheme. Such proposals are partly a reaction to the defects in the operation of the tort system which I have outlined. But they also stem from two other sources. One is a fact which I have not so far mentioned but which many find the greatest defect of all in the tort system. That is its cost. In the 1970s the Pearson Commission estimated that every pound of tort compensation cost 85 pence to deliver, whereas every pound of social security benefit costs about 12 pence to deliver. There is no reason to think that these figures are not equally valid today. There may be room for disagreement about the reasons for the enormous administrative costs of the tort system, but surely no-one can defend a system which absorbs so many resources in administration which could be better used to provide more compensation to more people.





The other catalyst of radical reform proposals has, ironically, been the development of compulsory liability insurance. At the core of tort law is a principle of personal responsibility - the fault principle. Tort law is designed to make people pay for losses for which they were responsible in the sense the law defines that term. The plaintiff is, in a sense, an afterthought because what the plaintiff is entitled to is simply what the defendant ought to pay. The advent of compulsory liability insurance upset this balance because it was based on the idea that compensating the plaintiff was, if anything, more important than sanctioning the defendant. Compulsory liability insurance was a product of welfarist ideas, not of ideas of individual responsibility. No longer was the plaintiffs entitlement seen as purely a function of the defendants obligation. Rather the plaintiff was seen as having needs, generated by personal injuries, which society should meet, in this case through the medium of liability insurance.





But once the focus of tort law is changed in this way, the defects of the tort system seem much more serious and fundamental than they do when viewed from the perspective of individual responsibility. After all, arent the needs of injury victims who, for whatever reason, do not make a successful tort claim, just as great as the needs of those who do? Indeed, are not the needs of all personal injury victims the same regardless of how their personal injuries were caused, whether by the fault of another or not. And if need is the proper criterion of compensation, how can we justify a system in which need is not the formula by which compensation is assessed, and in which what a person receives depends as much on their bargaining strength as on their physical needs? 





This new way of viewing the tort system also led people to question the fairness of the way the tort system was funded. The basic point is that while tort compensation is related to the income of the victim, contributions (that is, insurance premiums) are not related to the income of the premium-payer. In other words, what a person puts in to the tort system is not related to what that person gets out of it, but to what some other person will get out of it. Of course, in terms of the logic of liability insurance, this is exactly as it should be. But viewed from a welfarist perspective, it seems grossly unfair that the person who earns £10,000 a year should pay the same premium as someone who earns £100,000 because they drive the same car, belong to the same actuarial category and have the same accident record, even though the former will receive much less by way of compensation than the latter for exactly the same injuries.





Moreover, all the evidence suggests that no-fault systems are much cheaper to operate than the tort system; and although no-fault systems offer, at best, only weak incentives to take care because there is no direct relationship between what any individual pays and what any particular injured person receives, there are ways of deterring people from engaging in dangerous conduct (such as the criminal law or disciplinary procedures) which may be just as or even more effective than the tort system.





The radical critique of the tort system rests not only on an assertion that the tort system is unfair, but also on the view that its benefits - generous compensation for a small number of injured persons - are not worth its enormous costs; that the goal of helping personal injury victims could be much better achieved by a non-tort system; and that incentives to take care are better provided independently of a compensation system and not as an incidental by-product of it. 





Personally, I belong to the radical reform camp. For me the most powerful criticisms of the tort system are that it is incredibly wasteful of resources, and that it is irrelevant to the majority of victims of personal injury. So tomorrow I will look at the underlying principles of non-tort compensation schemes and the role that insurers might play in them.
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