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Peter Cane


�
A Short History of Accident Compensation 





The term 'accident compensation' is normally used to refer to schemes for compensating victims of personal injuries which differ from the common law of tort in the crucial respect that the basic criterion for the receipt of compensation is not that the claimant has suffered injury as a result of the conduct of another but simply that the claimant has suffered injury. It follows that claims under an accident compensation scheme are made on a fund, not against an individual. Such non-tort schemes are often called 'no-fault' schemes; but this term is misleading because strict tort liability is not fault-based. However, neither is it a compensation scheme in the present sense because the criterion for receipt of compensation under a strict liability regime is not the mere fact that the claimant has been injured but the fact that the injury has been caused by the conduct of another. This paper is concerned with compensation schemes under which the criterion of entitlement is the fact of having been injured. No existing no-fault compensation scheme covers all injuries. Some are limited to work injuries, or medical injuries, or drug-related injuries, for instance. The widest no-fault scheme in existence is that in New Zealand - it covers personal injury by accident as well as some illnesses and diseases.





The first accident compensation scheme in the UK - the Industrial Injuries Scheme within the Social Security system - was introduced in the 1940's. The Industrial Injuries Scheme covers injuries resulting from accidents and some diseases which arise ‘out of and in the course of employment’. Wider interest in accident compensation schemes developed in the 1960's, and by the 1970's it was possible to speak of an 'accident compensation movement'. This bore its most spectacular fruit in the New Zealand Accident Compensation Scheme which came into operation in 1972. The movement reached its zenith in this country in 1976 with the publication of the report of the Pearson Royal Commission on Civil Liability and Compensation for Personal Injury. The Pearson Commission was set up in the wake of the Thalidomide tragedy. The moral force of this incident was that its victims were so clearly in need and deserving of financial support, and yet the tort system frustrated them at every turn in their attempts to secure compensation. It is ironical, therefore, that the Pearson Commission did not recommend the adoption of a no-fault compensation scheme for drug-related injuries but only for road accidents. For drug-related injuries it recommended the introduction of strict tort liability for defective products. Such a regime came into force in 1987, but included a development risk defence which ensured that the Thalidomide victims would not have been able to take advantage of the regime even if it had been in force when they were seeking compensation.





The Pearson Commission road accident compensation proposals sank without trace. They were briefly revived by the Lord Chancellor's Department in the early l990's, but got no further than a consultation paper. The medical profession also got very interested in a no-fault compensation scheme for medical misadventure in the late 1980s when subscriptions to medical defence societies rocketed and at least one society threatened to introduce risk-related contributions which would have hit some specialities, notably obstetrics and gynaecology, very hard. Interest evaporated, however, when the burden of paying damages for medical negligence by hospital doctors was shifted to health authorities and trusts under the so-called Crown Indemnity arrangements.





In Britain, the accident compensation issue is now as dead as a dodo. There are a number of strong and active lobby groups representing personal injury claimants and their legal advisers (for example, Action for Victims of Medical Accidents (AVMA) and the Association of Personal Injury Lawyers (APIL)), but their campaigning energies are largely spent on attempts to improve the tort system from the point of view of claimants. Some of the dissatisfaction with the tort system has been removed by the development of structured settlements. No major political party has accident compensation as part of its policy platform, and even in the academic community most people see accident compensation as an idea that has had its day. The Law Commission is currently engaged in a programme of work concerned with the assessment of damages in tort, but no-fault compensation is not on the agenda.





It is worth briefly contrasting the situation in Britain with that in New Zealand. As I said, an Accident Compensation Scheme was introduced there in 1972. It aimed to cover all victims of personal injury by accident, plus some victims of disease. Under the scheme it did not matter how the accidental personal injury was caused. The limitation of the scheme to personal injury by accident and the exclusion of most illness and disease was seen from the start to be anomalous, and the long-term policy objective was to extend the scheme to all personal injury however caused. This policy objective was revived in the late 1980s when a Labour government was in power, but a subsequent change of government led to the abandonment of this objective and the enactment in 1992 of legislation which made many changes to the scheme, including a number which were designed to reverse certain decisions of the courts which had interpreted key provisions of the old legislation in such a way as to include more and more instances of illness and disease within its terms. Current government policy in NZ appears to be against any extension of the scheme beyond personal injury by accident (defined more narrowly than previously) and a few categories of illness and disease (notably those contracted in the workplace).





It was a basic principle underlying the framing of the original New Zealand scheme that if tort actions were to be prohibited in relation to personal injuries covered by the scheme, the new scheme had to provide benefits broadly as generous as those available to successful tort claimants. The scheme was meant to be a major improvement on the tort system - to provide equally good benefits as the tort system but to provide them to many more victims of personal injury than were compensated by that system. Under the original 1972 Scheme, there was almost no scope for tort actions in respect of personal injury by accident in New Zealand.. Under the 1992 scheme there are, in theory at least, many more gaps which might be filled by common law tort actions, although views differ about how much tort litigation the revised scheme will generate. More importantly, because the costs of the scheme rose dramatically in the 1980s, and because the benefits it provided were significantly higher than those available under the general social security system to disabled people not covered by the scheme, the 1992 changes considerably reduced the level of benefits payable under the Accident Compensation Scheme.





The net result of the recent changes to the NZ Accident Compensation Scheme is that it is no longer as obviously superior to the tort system as it once was. Nevertheless, in a recent article in the Toronto Law Journal, Sir Geoffrey Palmer, a leading academic authority on the New Zealand scheme and later Prime Minister of New Zealand, expressed the opinion that there is no political pressure in New Zealand for a return to the tort system. Moreover, he does not believe that the reduction in coverage of the scheme will encourage significant recourse to the tort system. In his view, the main issue in New Zealand concerns the relationship between the Accident Compensation Scheme and other parts of the social security system: how is it possible to justify having a special and more generous regime of income maintenance benefits for accident victims than for others whose income falls below an acceptable level? More or less satisfactory answers to this question can be constructed so long as the tort system exists.  Rightly or wrongly the preferential treatment received by those ‘fortunate’ enough to be able to make a successful personal injury tort claim can provide a rationale for treating personal injury victims preferentially within the social security system. But when, as in New Zealand, the tort system as a personal injury compensation system has been effectively defunct for more than 20 years, it no longer provides a benchmark against which to judge the treatment of personal injury victims within the social security system. 





The point I want to make is this: our attachment to the tort system may have more to do with fear of change than with any intrinsic advantages of tort. What the New Zealand story shows is that if the disadvantages of tort are seen to outweigh the advantages, and if the political will exists to abolish tort as a personal injury compensation system, the time will come when people no longer have any hankering after the perceived advantages of tort even if its replacement is not as generous to claimants as the predecessor tort system was, provided the replacement system works tolerably well, as the New Zealand system has certainly done. In Britain there is no political will to do anything about personal injury compensation. Everyone involved is either satisfied with the present system or thinks that it can be improved well enough to suit them. But if tort were abolished here and replaced by a decent no-fault scheme, I suspect that few people would mourn the passing of tort for very long; and we might eventually come to marvel at the fact that we persevered with it for so long. 





What's Wrong With Tort?


 Lest we all fall into the malaise of thinking that everything is OK with the tort system, let us remind ourselves of its main defects. 





�symbol 183 \f "Symbol" \s 7 \h��	It is slow in delivering compensation. Even minor cases can take years to resolve, and   major cases involving serious injuries and great financial dislocation and need can drag on for 5, 6, 7 or even more years. Cases which are tried by a court generally take even longer than those (the vast majority) which are settled out of court. ·





�symbol 183 \f "Symbol" \s 7 \h��	It is incredibly expensive. For every £ of tort compensation paid to victims, about 85p is spent in administration and associated costs. The 'administrative costs of the tort system   are between three and four times those of comparable income maintenance systems such as   the industrial injuries scheme or the criminal injuries compensation scheme. One of the   reasons for this is that the tort system treats every claimant as an individual and every accident as unique. Each case has to be investigated in detail to make sure that it was someone's fault, and each claimant's compensation is individually calculated. 





�symbol 183 \f "Symbol" \s 7 \h��	It is skewed towards those who least need its help. As a rule of thumb, the cost to an insurer of handling a tort claim is inversely proportional to the value of that claim. This means that insurers have less incentive to question low-value claims than high-value ones. There is much more chance that an unmeritorious claim will succeed if it is of low-value than if it is of high-value. From the point of view of doing the best for victims and maximising the benefit to society of the tort system, this seems upside-down.





�symbol 183 \f "Symbol" \s 7 \h��	Although in theory the tort system compensates for all personal injuries caused by the fault of another, in reality its only effective areas of operation are road accidents and industrial accidents. So for very many victims of personal injuries (notably those who suffer injury in the home or who are the victims of illness or disease as opposed to traumatic accidents) the tort system has nothing to offer. It is also fairly clear that many victims even of fault-caused road and work accidents do not make tort claims - largely as a result of ignorance or fear of the legal system and distrust of lawyers.





�symbol 183 \f "Symbol" \s 7 \h��	One of the reasons why victims of disease and illness do not do very well out of the tort system is that tort finds it very difficult to deal with situations in which the medical evidence supports a link between particular events and particular conditions {e.g. between unusually large exposures to radiation and cancer) but cannot tell us whether any particular case of the condition was caused by such an event. As a result the tort system can absorb enormous amounts of money but produce no conclusive result. A dramatic recent example was the benzodiazapine litigation - over £35 million was spent on preliminary investigation of a possible link between use of the drug and certain medical conditions before the legal aid certificates were withdrawn and the litigation collapsed. Another good example is the recent very costly litigation about the link between childhood leukemia and exposure to radiation. So far as claims by workers in the nuclear industry are concerned, BNFL (and other UK employers) run a compensation scheme developed as part of the process of collective bargaining which has effectively prevented claims being litigated. It is made possible by the existence of good evidence of a causal link between exposure to abnormally high levels of radiation and certain cancers, by the fact that BNFL has good exposure records for all of its employees right back to the start of its operations; and by the fact that certain simplifying assumptions and procedures have been agreed between the employers and the unions as the basis for dealing with claims. It is unlikely that the tort system could handle successfully the sort of cases which the scheme disposes of.





�symbol 183 \f "Symbol" \s 7 \h��	Most tort claims are settled out of court. When claims are settled out of court, the legal rules of liability and assessment of compensation normally provide the basis of the settlement. But equally important to the final outcome of the settlement process are the relative bargaining strengths of the two parties. In the result, there may be a considerable gap between what the claimant gets by way of out-of-court settlement and what the claimant would get if a judge decided the claimant's entitlement. This can work both ways -some 'nuisance claimants' no doubt recover more from insurers than a court would ever award. More worringly, however, it is probably also the case that some seriously injured people get rather less out-of-court than they would get from a judge.





�symbol 183 \f "Symbol" \s 7 \h��	The tort system does very little to encourage accident prevention. It discourages openness on the part of those alleged to have committed a tort; and it generates excessive concern with particular accidents in the past and too little attention to avoidance of further accidents in the future. The deterrence signals given by the tort system are diluted by liability insurance, and liability insurance premiums are not sufficiently differentiated to make up for this dilution.





�symbol 183 \f "Symbol" \s 7 \h��	The tort system could not operate as it does were it not for liability insurance. The reason why road accidents and industrial accidents account for the vast bulk of personal injury tort claims is because insurance against tort liability is compulsory in these two areas. Ironically, the fact that the tort system depends for its practical operation on liability insurance leads some to argue that the system has generated a sort of dependency culture. The idea of the dependency culture is usually associated with the social security system. But some people believe that the tort-and-liability-insurance system is also apt to encourage people to think that if something bad happens to them, someone else must be responsible for it and someone else should pay. It is this mentality, it is said, which generates 'nuisance' personal injury claims; which causes purchasers of defective houses to sue surveyors and local authorities for failing to spot or prevent the defects, which causes victims of serial abuse to sue social workers and the relatives of dead drunken sailors to sue the Navy for failing to curb over-indulgence. At bottom, the tort system is based on ideas of personal responsibility. The effect of liability insurance, it might be argued is not only to weaken the deterrent signals given by the tort system to potential insurers but also, by providing a pot of gold, to discourage potential plaintiffs from taking responsibility for their own safety and well-being.





Of course, this last criticism of the tort system says that it makes life too easy for victims, whereas all the others say that it makes things too hard for them. But curiously, they all spring from a common source, I think. All the criticisms arise out of the particular combination of tort law and liability insurance. On the one hand much of the cost of the tort system is attributable to insurers' administrative costs. Insurers are often seen as the villains of the settlement process. The pattern of coverage of the tort system is a reflection of the pattern of available insurance cover. On the other hand, the widespread availability and use of liability insurance has produced a mentality which encourages people to look for an insurer or a 'deep-pocket' when things go wrong for them. This is surely one (but only one) explanation for the great increase in medical malpractice claims in the past decade.





As far as I am concerned, the best reason for getting rid of the tort system is its enormous administrative cost. As a compensation system, it is very inefficient; and it is not clear that it performs any other function well enough to justify this inefficiency. We should not, however, assume that abolition of the tort system and its replacement by some form of non-tort personal injury compensation scheme would automatically solve the problems associated with the tort system. Non-tort schemes can be constructed in a myriad of different ways, and we have to be very careful to build a system designed specifically to avoid the pitfalls of the tort system. For instance, one of the chief causes of cost and delay in the tort system is the way it treats every claimant as an individual. But it is perfectly possible to conceive of a non-tort system which would be almost as expensive as the tort system in this respect. We have to know what we want to achieve by our non-tort system before we set about designing it if we are to avoid falling into exactly the same pits as the tort system wallows in.





Or take the example of accident prevention. There are good reasons to think that the tort system does very little to encourage safety and the prevention of accidents. Nevertheless, it is often argued that the abolition of tort in New Zealand and the introduction of the Accident Compensation Scheme were followed by a significant increase in accident rates. There is very little evidence to support such assertions. It is true, however, that the New Zealand scheme is not funded in such a way as to encourage accident-prevention by requiring those who cause more accidents to pay more into the system, nor has the opportunity presented by the centralisation of the administration of accident compensation been used to develop a database of the causes of accidents. Geoffrey Palmer thinks that issues of safety and accident prevention present one of the most important challenges to the New Zealand system at the present time. The point is that if we are concerned about accident prevention we need to build accident prevention mechanisms and not expect them to develop as a by-product of a compensation system. This point applies at least as much to non-tort compensation systems as to the tort system.





Does No-Fault have a Future?


Perhaps the biggest political obstacle to the abolition of the tort system is the fact that the most successful model for a non-tort personal injury compensation scheme, namely the New Zealand scheme, is a State-run social security type scheme. The present climate is very inhospitable to any increase in public expenditure on the incapacitated. This is partly because the largest components of the social security budget - old-age pensions and means-tested benefits - are very difficult for the government to control. By contrast, although invalidity benefit is only a minor part of total social security expenditure, recent moves designed to trim expenditure in this area illustrates the fact that the government thinks that by being tough in this area in particular it can improve its image as a prudent manager of the public purse in general. So it is unlikely to say the least, that a state-run personal injury compensation scheme has any hope of being introduced in this country under either a Labour or a Conservative government.





In a way, however, this obsession with public expenditure is beside the point. The reason why public expenditure is seen as bad and private expenditure is seen as good is that private expenditure is perceived to be at the discretion of the individual while public expenditure is perceived to be forced on individuals. But none of us, regardless of our wealth, would want to be an unprovided-for victim of personal injury, nor would we want to see others in that position. We all want to spend a certain amount of society's resources on helping victims of personal injury, and whether this is done by private or public expenditure is, from one point of view, neither here nor there. The more important questions, which are very rarely debated, are how much of society's resources we want to use in this way, and what would be the fairest and most efficient way of helping victims of personal injury. So far as efficiency is concerned, all the evidence suggests that the government is more efficient at administering compensation schemes than the private sector, but I am happy to be convinced that this appearance is false.





Concerning fairness, it seems to me that there would be two major problems with a New Zealand-style no fault compensation scheme set up and run by the insurance industry. They both arise from the fact that under such a system, premiums would have to be actuarially related to propensity to claim - and under a no-fault system this means propensity to be a victim of accidents, not propensity to cause them. In other words, any compensation scheme developed by the insurance industry would have to be run on insurance principles. The first problem this would cause is that it would be impossible to use the system to assist accident prevention by charging higher premiums to those more likely to cause (rather than to suffer) injuries. The second problem is that it would be impossible to subsidise poor people by charging them premiums lower than their propensity to claim would justify or to pay benefits to non-contributors. In my view, these are serious problems, and the only way to solve them is for any no-fault system to be statutory and funded by some form or forms of taxation. This would allow premiums to be set according to non-actuarial principles and to be progressively related to income.





In my view, a fair and humane no-fault compensation scheme cannot be run on insurance principles. In practice, this means that the terms of any such a scheme have to be established by statute and that it has to be funded by some form of taxation, even if the day-to day administration (collection of contributions and handling of claims) is contracted out to the


private sector. As I have already indicated, there is no real chance of any statutory and tax-funded no-fault compensation scheme being introduced in the UK in the foreseeable future.











Can the Insurance Industry do Anything?


At last year's conference I was surprised at the level of agreement that a shift to no-fault personal injury compensation would be desirable. It was tentatively suggested that the insurance industry could itself initiate such a move based on adaptations of employers' liability insurance. How might this work? It is possible to imagine insurers marketing to employers 'no-fault' policies covering employees in respect of all injuries arising 'out of and in the course of employment' (the formula used in the industrial injuries scheme). Such policies (which we might call 'third-party no-fault insurance') would cover many more injuries than the tort system does because there would be no requirement of fault on the part of the employer, but the consequent increase in the number of compensation payments could be (partly) offset by administrative savings and by providing scheduled benefits for specified injuries which were somewhat lower than those available under the tort system. Unfortunately, however, such a course of action is fraught with legal and practical difficulties.





�symbol 183 \f "Symbol" \s 7 \h��	Such policies would not be attractive to employers unless they had the effect of immunising them from tort actions by employees. Under the present law, employees are not allowed to contract to give up their tort rights, and so employers would have to rely on the attractiveness of the new package to discourage employees injured by fault from suing in tort. If an employee did sue, the proceeds of any 'no-fault' insurance would almost certainly not be set off against tort damages. In other words, employers would be unlikely to buy such insurance unless employees were free to contract out of their tort rights, or unless tort actions against employers were abolished, or unless the proceeds of such insurance were set off against tort damages.





�symbol 183 \f "Symbol" \s 7 \h��	But even if tort actions were abolished, there would still be problems. If an employer took out a policy covering employees against work injuries, the employee would not be able to claim directly on the policy but would have to rely on the employer to claim, and this would make such a scheme unattractive to unions. A way out of this problem might be for employers to set up occupational personal injury schemes analogous to occupational sick pay schemes, and to fund such schemes by insurance. Then the injured employee would have a contractual right to claim against the employer. A neater solution might be to abolish the rule of privity which prevents third party beneficiaries from suing on the insurance contract. This has already been done in respect of life insurance policies, for example.





�symbol 183 \f "Symbol" \s 7 \h��	Another problem which would need to be worked out concerns the relationship between no-fault work-injury insurance and the industrial injuries scheme. It is one thing to allow tort actions parallel to no fault social security benefits for work-related injuries, but quite another to have parallel no-fault systems. In fact, it seems hard to envisage the existence of parallel public and private no-fault work-injury schemes. What can be imagined is a private scheme which would provide benefits on top of the state scheme. What we have at the moment is a compulsory state-run no-fault compensation scheme for work-related injuries operating alongside a private (tort) scheme backed up by compulsory employer's liability insurance which gives extra benefits to those injured by their employer's fault. What we might have instead is a compulsory state no-fault compensation scheme supplemented by non-compulsory private no-fault insurance bought by employers which would provide top-up benefits to all injured employees. But if we got to this point, it might be hard to resist the total privatisation of the industrial injuries scheme involving the imposition on employers of a statutory duty to take out no-fault insurance for the benefit of their employees up to a certain level, leaving it to employers or employees to decide whether to buy extra cover.





None of these difficulties is insuperable, and with some statutory changes to the law, it might be feasible for insurers to instigate a shift to third-party no-fault insurance in respect of work-related injuries even if the government were not prepared to introduce a no fault compensation scheme by legislation; although how far the shift could go without raising fundamental issues of principle and system-design is another matter. The sort of development I have envisaged in respect of work accidents might also be feasible in respect of injuries resulting from medical treatment or injuries to pupils at school or injuries arising out of visits to another's land. In all such cases, insurers could develop no-fault products which, with suitable changes to the law to overcome technical difficulties, might effectively replace tort cum-liability insurance if they provided reasonable benefits more quickly and cheaply than the tort system. The problems of developing such products to cover road accidents would be much greater, I think because of complications generated by the fact that very many road users are potentially both victims and causes of personal injuries. In this context I think there is no feasible private alternative to first-party no-fault insurance covering potential victims directly. As I have already said, I do not believe that a no-fault personal injuries compensation scheme run on insurance principles would be sufficiently fair or humane.





Conclusions 


My conclusion, then, is that there is no real prospect of the government legislating for state-run, tax-funded no-fault compensation either in particular areas such as road accidents, or more generally as in New Zealand. I also conclude that with the law in its current state, there are serious obstacles to the development by the insurance industry of third-party no-fault insurance in areas such as work accidents. Without some legislation, the tort system seems destined to continue in much the same direction for the foreseeable future. What is needed at the very least is reversal of the rule that the proceeds of accident insurance policies are not set off against tort damages. This might be enough to create conditions in which third-party no-fault insurance policies might appear an attractive option to insurers, employers, education authorities and so on. But even if such developments flourished, the resulting pattern of no-fault insurance would fall far short of and look very different from what I consider the ideal, namely a comprehensive New Zealand-type personal injury compensation scheme.





I reach these conclusions reluctantly because I continue to be outraged by the fact that it costs 85p to deliver every £ of tort compensation, and that in practice the tort system only delivers compensation to a small proportion of those who fall within its terms.


