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1.	Background to Environmental Liability


	Contaminated Land debate: "Contaminated Land" House of Commons


	Environment Committee Report 1990








	Section 143 Environmental Protection Act 1990


				: Two abortive consultations


				  Shelving of proposals and


				  announcement of wide ranging


				  inter-departmental government review





	NRA publication of "Policy & Practice for the Protection of Groundwater"





	"Paying for our Past" 		March 1994


				:	"Fitness for purpose" approach


				:	Responses


				:	Next step: the new Environment 					Agency.





	House of Lords Decision : Cambridge Water Company Case





	International Developments:





	: EC Green Paper on Remedying Environmental Damage COM(93)47





	-	Responses being considered.


	-	Research studies being commissioned.


	-	Timetable for legislation unclear.








	: Council of Europe Convention: Civil Liability for Damage Resulting from 		Activities Dangerous to the Environment.





	-	Covers wide range of "dangerous activities"


	-	Strict liability approach


	-	Some signatures but not UK


	-	Likely to be "on hold" pending EC discussions.





	: Reauthorisation of Superfund in the USA





	-	Making good progress.


	-	Environmental Insurance Resolution Fund still under discussion.


	-	Lender liability provisions to be finalised.





2.	Current State of Pollution Liability in the UK





2.1	Criminal and Civil Liability





	Criminal liability principally under Environmental Protection Act 1990 and 		Water Resources Act 1991 plus other regimes under Radioactive Substances 		Act 1993 and Mines and Quarries legislation.





	Criminal law liability analysed in Appendix 1.





	Criminal liability can give rise to the making of compensation and profit seizing 		orders which would generally be uninsured losses.





2.2	Statutory Civil Liability





	Environmental Protection Act Section 73(6):





		"Where any damage is caused by waste which has been deposited in 		or on land any person who deposited it or knowingly caused or 			knowingly permitted it to be deposited in either case so as to 			commit an offence under Sections 33(1) or 63(2) above is liable for 		the damage except where the damage





		(a)	was due wholly to the fault of the person who suffered it 			or





		(b)	was suffered by a person who voluntarily accepted the 			risk of the damage being caused





		but without prejudice to any liability arising otherwise than under this 		sub-section".





	In this context "damage" includes the death or injury to any person and "fault" 		has the same meaning as in the Law Reform (Contributory Negligence) Act 		1945.





	Section 161 Water Resources Act 1991





	Clean up works for matter which is present in controlled waters or appears likely 	to enter controlled waters recoverable from:





		"any person who as the case may be





		(a)	caused or knowingly permitted the matter in question to 			be present at the place from which it was likely in the 				opinion of the authority to enter any controlled waters; or





		(b)	caused or knowingly permitted the matter in question to 			be present in any controlled waters".





	Civil burden of proof only as compared to criminal burden for the pollution 		offence against same individuals under Section 85 of WRA 1991.





	Section 61 Environmental Protection Act 1990





	:	Not yet in force





	:	Originally considered to have been abandoned but mentioned in 			"Paying for Our Past" and may return in amended form.





	:	Recovery of clean up costs for leachate and gas from present owner 		regardless of involvement in original pollution.





	:	Not necessarily applying the polluter pays principle





	:	Civil claim by waste regulation authority and once precondition 			satisfied owner strictly liable.





	Breach of statutory duty





	:	Some statutes remove breach of statutory duty rights to preserve 			exclusivity to regulators but preserve other rights (see Section 100 			Water Resources Act 1991 and Section 46 Radioactive Substances 			Act 1993).








2.3	Lessons from Recent Case Law





2.3.1	Concluded Litigation


 Camelford Cases:


	:	Public nuisance


	:	Settlement of majority of cases some going to trial


	:	Law Commission Consultation Paper on  Aggravated Exemplary 			and Restitutionary Damages


	:	Allegations against South West Water as to pollution of private 			beach used for holiday camp purposes.  The case was settled out of 		court but level of compensation not known


	:	Use of injunctions to prevent pollution


	:	Example of the role of Legal Aid


	:	Identifies problems of causation


	:	Case unsuccessful


	:	Standing for a nuisance claim extends to daughter residing in her 			parents home.





	.L.R.105-191





	Chronology was as follows:





	1976:	Up to this date perchloroethane ("PCE") was delivered in drums to 			the tannery run by ECL and was moved around the site resulting in 			spillages. After this date it was kept in tanks and piped direct to the 		relevant machinery.





	1979:	CWC commissioned the borehole at Sawston Mill which was 2kms 		from the tannery.








	1980:	EC Drinking Water Directive was issued.





	1982:	DoE Circular was issued requiring compliance by 1985 with terms of 		the Directive.





	1983:	High levels of PCE located in tap water in excess of guidelines in the 		Directive.





	1983:	Borehole closed in October





	1985:	Proceedings issued by CWC against ECL in nuisance, negligence, 			and under the rule in Rylands  v  Fletcher, for damages resulting 			from attempts to clean-up the polluted aquifer and from relocation 			of the borehole.





	1993:	House of Lords says the claim fails.





	-	Reasonable foreseeability by the Defendant needs to be established 			to succeed in nuisance or Rylands  v  Fletcher





	-	Reasonable foreseeability by defendant not shown and so claim 			failed.





	-	Made clear that wide range of activities were "non-natural uses" and 		therefore within the strict liability rule in Rylands  v  Fletcher





	-	If foreseeability shown no fault required to be established as to the 			escape to succeed in claim against defendant





	-	Court expressly indicated that Parliament should be left to legislate 			on liability for high risk activities.   Not considered to be the function 		of courts to expand existing common law doctrines to deal with such a 		fundamental issue requiring detailed consideration.





	-	Any activity involving substantial amounts of chemicals or wastes 			potentially within the ambit of new rules.





	-	Case has stimulated greater awareness of potential for 				environmental liability but definitely not a case of "industry getting 			off the hook"





2.3.2	Pending Litigation





	:	Allegation of hepatitis





	:	Legal Aid granted but yet to be heard








	Anglian Water Services Limited  v  United States of America State Department





	:Action in nuisance, negligence re Rylands  v  Fletcher for 			contamination of water source by petroleum





	Rechem Cases





	:	Litigation in relation to its Bonnybridge plant





	:	Allegations in relation to its plant at Pontypool and impact of dioxins.





	:	Government response to the Seventeenth Report of the Royal 			Commission on Environmental Pollution "Incineration of Waste".








	Docklands litigation





	:	Raises series of important issues





	:	Can a plaintiff recover for personal injury in nuisance?





	:	Does a claim lie in nuisance for interruption to TV signals?





3.	Causation, cost and multi-party actions





	-	Flood of cases likely to be held up by difficulty of causation where 			ground and water pollution is involved particularly in relation to 			gradual pollution.





	-	Causation for air pollution has so far proved very difficult to show





	-	Costs still a major disincentive to civil proceedings particularly in the 		toxic tort area where plaintiffs are often individuals who may fall 			above the legal aid levels





	-	Constraints on legal aid system likely to inhibit actions requiring 			major research and investigation at early stages of proceedings





	-	may require more speculative up-front work by plaintiff lawyers.





4.	Environmental Management





	-	BS7750 and EC EMAS are good starting points.





	-	Tailor-made systems desirable.





	-	Systems will assist in arguing due diligence defences and on issues of 		reasonable foreseeability.





	-	will not assist on issues of strict liability such as under the rule in 			Rylands  v  Fletcher and "causing" under Water Resources Act 1991.





	-	Should the systems be a prerequisite to cover?





5.	Future Danger Areas





	Indoor pollution





	:	House of Commons Environment Committee Report "Indoor 			Pollution" 	June 1991





	:	Employee concerns on passive smoking impact and smoking policies





	:	Sick building syndrome and "Green Buildings".





	:	Legionella already an issue and demonstrates problems of deciding 			relevant event for liability purposes.





	Waste Disposal Operations





	:	Principally landfill and incineration





	:	Studies in USA have indicated negligible direct health impacts as a 			result of  landfill activities.





	:	Impacts tend to be property damage from leachate or gas and such 			claims likely to increase as awareness also increases.





	:	Personal injury clearly a possibility.








	:	Increasing number of professional indemnity claims relating to 			learning curve of professionals on landfill gas.





	:	Incineration impacts likely to be the subject of further studies for 			some time (see above).





	Electro-Magnetic Fields





	:	Several pieces of litigation under way.





	:	Several research studies being undertaken including three year study 		in the UK on possible link to childhood cancers.  Report due in 			1996. Existing  Scandinavian and US studies considered by some to 		be unconvincing.





	:	Planning authorities now concerned calling for government guidance 		on the location of housing close to pylons and vice a versa.





	Traffic Pollution Risks





	:	Budden  v BP & Shell (unreported 21st May 1980 Court of Appeal) 		was an unsuccessful claim against oil companies in relation to lead in 		petrol.





	:	Some clear link now seems likely between traffic pollution and 			incidence of  childhood asthma and bronchial conditions.





	:	How will this manifest itself in liability terms?  Causation likely to 			prove very difficult other than in specific cases.





	:	Case for government compensation system?

















6.	Conclusions





	Legislative framework still in upheaval both in the UK and at EC level.





	In the absence of strict civil liability much environmental and health and safety 		related damage is uncompensated and the common law is a blunt tool.





	As always there are a series of emerging issues and the insurance community 		must do as much as possible to be aware of these.





	The insurance community must decide how far it wishes to go in requiring prior 		audit investigations of potential insureds' operations and the imposition of 		management systems as a prerequisite to cover.
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