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When talking about the problems of insuring liability risks, it is difficult to know where to start.  I well remember the look on the face of a colleague - a property underwriter - when I told him that it is possible to receive a claim under a liability policy cancelled 20 years previously!





Because of the basis upon which they have been traditionally written, both Employers and Public/Product Liability accounts are considered to be long tail account which places as much emphasis upon managing the tail as on today's results.  it is very easy to gain short term profits through an underwriting approach geared simply to growth - the sting in the tail, however, is usually extremely venomous. When the tail catches up, the results are usually disastrous.





Probably the best example is Employers' Liability.  Insurers have had a torrid time with this class in recent years and yet it is not that long ago that many underwriters regarded underwriting EL as being a simple mathematical exercise and were quite happy to write it for the substantial investment income it produced through the long gap between receiving premiums and paying claims.





Whilst these decisions were being made, all of the warning signs existed but were generally ignored, especially when interest rates were very high.





Most underwriting and rating philosophies were - and often still are - based upon the traditional type of EL claim - accidents caused by slips and falls, machinery and the like.





The number and cost of individual disease claims had been rising steadily since the early 1970's, a trend which continues today.  However, it would be wrong to attribute the massive losses of recent years solely to disease as the number of accident claims continues to rise.





Some statistics:-





During 1987 - 1991, accident claim numbers rose by 45%


During the same period, disease and deafness claims increased by 90%


Overall there was in increase of 60% in claim number and a similar increase in cost to the market.





It is interesting to compare these statistics with those of the H.S.E. for the same period which show a 3% reduction in frequency per 100,000 employers.  It seems, therefore, that the workplace is not any more dangerous but it is the attitude of the victims that has changed.





The rise in disease and deafness claims continues at an alarming rate and I will comment specifically upon several causes.  In overall terms, disease and deafness claims account for nearly 50% of all claims but only about 20% of the cost.





1.  Industrial Deafness 





Is by far the most common cause of these claims.  Whilst accounting for 80% of claims they only account for 38% of cost.  The average cost of these claims is relatively small at around £1,900 and many are settled under an agreement which tabulates the award depending upon hearing loss and age of claimant, the younger the claimant and the greater the hearing loss the higher the award.





2.  Vibration White Finger (VWF)





VWF is another industrial disease where claims may be settled under an agreement between Insurers.  Once again the average compensation paid is below £2,000 and dependent upon the disability suffered.  The condition is caused by prolonged use of hand-held  vibrating tools such as chain saws and pneumatic drills and is predominantly found in the construction, mining and metal working industries.  This complaint damages the nerve ends and reduces the blood supply to the hands causing tingling, numbness and whitening of the finger tips.  Accounts for about 10% of all disease claims and about 7% of cost.





3.  Chest Diseases





The most publicised is asbestosis which has been a cause of concern for the last 30 years and has a high average cost and in 1992 represented 2% of claims and 16% of claim cost.  £50,000 or more is not uncommon and claims continue to be reported at a worrying rate.  I am aware of one claim in the market which has a potential cost of £1m for the premature death of an employee with the potential to become a director.





Asthma has a much shorter development period compared to Asbestosis and the numbers are increasing steadily, being nearly 1% of all disease claims in 1992 and approaching 3% of cost.  payments of £30,000 or more are quite common.





4.  Upper Limb Disorders





These disorders may arise from any physical work which involves rapid repetitive movements of the fingers, hands or arms and on average take one to three years to develop.  Over use results in injury to tendons, muscles, joints or nerves and is often made worse by poor work place design.  Unfortunately, they are found within almost all of today's industries and affect both clerical and manual workers.  People who are involved in assembly work or packing and employees who use keyboards are particularly at risk from this painful and disabling group of injuries.  Some examples of Upper Limb Disorders are:-





Tendonitis of the shoulder


Bursitis of the shoulder


Tennis elbow


Carpal Tunnel syndrome


Tenosynovitis





Upper Limb Disorders due to their varying nature are difficult to diagnose, this in addition to the fact that sufferers may come from any industry, makes it impossible to ascertain the average cost of a claim.  From our own experience this tends to be in the region of £5,000 to £25,000 and is one of the more expensive type of disease claims - nearly 10% of total cost during 1992 which will probably rise as more claims are settled.  Severe instances do cost much more and the first six figure award is not too far away with loss of future earnings forming the bulk.  What is particularly worrying is the increase in claims from this source as numbers have increased more than four fold in the last 5 years.


The widely publicised case of Rafiq Mughal v Reuters heard last year by Judge Prosser resulted in a judgement that in medical terms, RSI does not exist.  I believe the Judge was correct and that the case was poorly presented and argued with the plaintiff assuming that RSI is a medical term.  I do not think that this case will prevent future claims - what will happen is that they will be better researched and presented and sticking to the actual condition suffered by the plaintiff and using the correct medical terms.


The handling of these claims is very difficult, the age, occupation, expertise, salary and personal circumstances all need to be considered in addition to the medical evidence.  Medical opinion is divided and it is fairly easy for both insurers and claimants to find a specialist who has research to support their position.  A further area for investigation are non occupational causes of the disorder. the most frequently cited being knitting.  In many instances it is likely that the disorder will be caused by a combination of the occupational and non occupational activities both of which need quantification.  To diagnose the condition as being work related could be the easy option.


Once these Disorders are relatively well developed there is no effective treatment other than rest or a change of occupation.





It is not just EL that presents problems.





The long tail problems associated with asbestos and pollution for those Insurers who wrote US business have been well documented and very damaging.  However, any exposure to US Courts and the US legal system requires very careful underwriting as insurers have to contend with a number of factors which mean the odds are very much against them:-





pro plaintiff, anti Insurer attitude of the Courts 


contingent fee system


jury awards of massive amounts of compensation


punitive and exemplary damages


the duty upon Insurers to defend the Insures, the prospect of bad faith actions against Insurers for failing to do so to the satisfaction of the court and the prospect of an award against Insurers of punitive damages


joint and several liability, leading to the "deep pocket syndrome"


a willingness by the courts to rewrite policy wordings to fit the circumstances


a system largely based upon the concept of "No fault liability".





While it is possible to make a successful defence of a claim, it can by very expensive to do so and costs are not recoverable in these circumstances.





Exporters to the USA are vulnerable, especially those who have assets in the states or if their Insurers have assets there.  Even a looser connection can lead to claims being brought in the USA to take advantage of the legal system.  A simple connection with a US company may be sufficient and it was partly based upon this possibility that lead to the "Mid Atlantic" concept to be developed, a sort of half way house between UK and USA awards, following the Piper Alpha explosion where the Rig Owners were a U.S. based oil company.





Americans are probably the most claims conscious race in the world and it has been estimated that at any one point in time, one American in 15 is suing someone.





Whilst not in the same league, Britons are steadily developing their claims consciousness.  During the last few years there have been a number of disasters within the U.K., that have grabbed the headlines





The Herald of Free Enterprise ferry


Kings Cross fire


Clapham and Purley train crashes


Piper Alpha 


Hillsborough





All of these incidents have received massive publicity and it seems to me that there has been a considerable amount of attention given to the level of compensation payable.  The theme seems to be just how little the victims are receiving and the general inadequacy of the levels of damages.  This kind of publicity clearly demonstrates to period that money is available and claims are worth pursuing.





This perception has further increased following several structured settlements which have been publicised with headings alleging that a victim will receive for example, an award of £100m whereas the reality of that particular award was that it equates to a lump sum settlement of approximately £1.7m.  The figure of £100m represented the sum of the annual payments from the annuity purchased by the settlement during the agreed period of 70 years.  payments do, of course, cease upon the death of the plaintiff.





I believe that judges are influenced by the publicity given to the high profile cases which has the effect of raising awards for far less severe injuries - an award of £2,000 one week may become £2,500 the next which may not sound much of an increase but still represents 25%.  Spread across all injury claims, the impact is very significant and helps to keep the level of claims settlements above the general rate of wage inflation.





We have also seen a change in the role of Trade unions.  They no longer confine their activities to negotiating pay and working hours - they offer an all round package to their members and today are increasingly involved in supporting and advising employees on their rights following accidents in the workplace or the contractions of work related disease.  In many instances, this includes the provision of Union Solicitors to fight the case.





We have also witnessed a growth in legal expenses insurance and Solicitors advertising for claimants - usually in an industrial area with high unemployment - which has the effect of "flushing out" many claims that might not otherwise have been brought.





There have also been legal changes which have had an impact on this class of business including:-





Control of Substances Hazardous to Health Regulations (C.O.S.H.H.) requires the employer to warn employees of the dangers of hazardous substances.  The employee is becoming better informed of the causes of disease or conditions and is able to link them to the workplace.





The Display Screen Regulations, which placed obligations on employers aimed at protecting employees who habitually use this equipment, mainly VDU's and the like, as a significant part of their normal work, also means that employees will be able to link their problem to the workplace.





When underwriting liability business, it is important that the underwriter learns from the past and avoids making the same mistakes again.





We need to be charging realistic premiums now to allow for the risks we are actually running.  While it is fair to say that historically, Insurers never charged premiums for things such as deafness because those claims could not have been anticipated, it is not true for today's exposures.  While we may not know what the causes will be, we have had enough warning to know there will be a new source of claims in the future and it is irresponsible underwriting to ignore this when setting rates.








We should be using past experiences to project future patterns and charge premiums accordingly.  The projection should reflect the increasing claims frequency, inflation - including the amount by which claims inflation exceeds wage inflation - and future latent diseases.  Rates should also take into account the know problems to enable them to be absorbed across the portfolio.  This would produce rates significantly higher than are currently being charged and I believe that such increases are justified.  By all means let us have competition but let us have it at sensible levels.





Rating a case on a pure burning cost basis assumes that the future will be the same as the past and i do consider underwriting in this way to be naive.





Also naive is the practice of a new Insurer ignoring the disease claims when rating on the basis that those claims will be passed back to previous insurers.  As long as the cause remains, employees will continue to suffer and more claims will arise in the future which will not be passed back.  The new Insurer has exposure but is not charging for it and he will also receive the full impact of the new type of diseases.





Policyholders should be encouraged to exercise greater risk management.  Whilst I accept that it can be difficult for some companies - particularly smaller ones - to keep up to date with all of their legal obligations, the Law expects them to do so.  While some Insurers do offer risk management advice and surveys, a number do not or at least to the extent that would be helpful and we often find that our policyholders are only too willing to receive the guidance we can give.  Risk improvement does not automatically cost a large sum of money and can actually save money through premiums and a better, safer working environment.





Through greater involvement in risk management, policyholders can participate more in their own risk by the use of deductibles.  There has been a noticeable increase in the number of policyholders taking this route in the last couple of years, due mainly to the rising cost of their liability insurance.  I believe this to be an essential underwriting tool as it helps to remove the attritional losses that have been so damaging to our balance sheets and it enables the underwriter to charge a "true" premium for the major loss that he is providing insurance against.





While I do not propose to make a case for it, the claims made approach can, in the right circumstances, be something for the underwriter to use.  This is not as a means to avoid paying legitimate claims or getting out when claims are on the horizon - it should be used by underwriters as a control mechanism when dealing with risks where there are genuine latent problems to contend with which cannot properly be dealt with by traditional means.  While it is true to say that this is a potential problem for any risk written on an occurrence basis - as we have seen in our EL results - some are more clear cut cases than others.  The sort of risk that i believe should be written in this way are





products liability for manufacturers of pharmaceuticals and medical products


medical malpractice


all forms of pollution liability


clinical trials undertaken by universities


Employers' Liability disease claims





I also welcome the market move to introduce Limits of indemnity into EL policies.  While it was a reinsurance driven initiative, it seem to me to be highly inappropriate in the present day of spiralling claims costs to maintain an indemnity which is unlimited in amount.  A limit of £10m in respect of any one occurrence will be sufficient for the majority of policyholders in the UK and those who need higher amounts should be able to purchase them from the market.  This move should bring added discipline to the market and ensure that premiums in future reflect the catastrophe potential that clearly exists with any EL policy.  i appreciate that Piper Alpha apart, there have been no major EL losses to the market but there have been a number of "near misses" and it is probably only a matter of time.





While on the subject, legal costs are an area that cause me concern as they seem to be increasing at a rate faster than damages.  Legal costs in the UK are probably higher than those in America and can easily amount to something like 40-50% of a total claim cost, especially when dealing with some of the emerging types of claim where both sides need to employ leading authorities on the subject to argue the case.  A good example of this problem could be E.M.F.'s.  I do , therefore, welcome the move to make EL policies 'costs inclusive'.





The best way of avoiding problems is to ensure that the underwriter is in possession of all the facts, understands the risk and has clear view of the long tail nature of the risk.  This was, he can assess the risk, impose restrictions to protect his position and calculate a premium accordingly.  The premium must be sufficient to pay for anticipated claims, brokerage, overheads, IBNR contributions, an element for catastrophe plus a bit for profit.





A case written at or around burning cost is providing insufficient funds for overall needs and investment income is rarely sufficient to make up the difference.  In any event, I regard the practice of writing for investment income as being unprofessional and a recipe for disaster. 





There is no doubt in my mind that we will continue to see new causes of claim due to the changing expectations of the population and changes in law likely to be consumer orientated.





While the Consumer Protection Act has had no obvious impact on the number of claims, it is now much harder to defend those products claims that are brought.





We have seen several Acts of Parliament aimed at preventing pollution but also stepping up policing the legislation through the creation of the National Rivers Authority and H.M. Inspectorate of pollution.  This has been largely due to public concerns and pressure and means that there are tighter controls upon industry and better means of identifying pollution and the polluter.  This says to me that the number of pollution claims will increase - and they are increasing.





One area that does concern me is what I detect in the market as being a common view that the exclusion of gradual pollution has solved the problems.  I see very few examples of underwriters asking probing questions to assess the "sudden and unintended" risk.





The difference between gradual pollution and sudden and unintended pollution is an artificial one created by the insurance industry as a statement of what is considered to be insurable and what is not.  The law does not differentiate and is unlikely to do so in the future.





Some of the largest incidents in the world are as a result of a sudden and unintended incident and such claims can cost substantial amounts, requiring the same techniques, labour and materials as for a gradual pollution incident.  Relying upon historical experiences relating to frequency, cost and the like can only be described as being naive as the future will be quite different.  Underwriters need to recognise that in the 1990's questions need to be asked to assess a risk against today's exposures, not as though we are still in the 1960's.  We should be expecting our policyholders to be responding to the changes too and we should be giving guidance to those who need it.  In many instances, a survey will be required and my company has been doing this for over 20 years which has helped our underwriters significantly to gain a better perception of the risk insured.





The sort of questions we should be asking include





has the Insured carried out an assessment of it pollution risk?


what are the main risks?


how are these risks controlled?


details of contingency plans


details of surrounding land and property and proximity to any watercourses


what is the Insured's Environmental policy and who is responsible?





This type of information will help considerably in assessing the management awareness and attitude, control measures and responsibility.





It is quite acceptable to me to be dealing with hazardous substances that are well contained and controlled than to be dealing with the opposite.





My company asks for this information and it is forthcoming, so it is available.  Those underwriters who continue to ignore the "sudden and unintended" risk and include cover blind and without charge could well be due to receive some nasty surprises.





We have had calls already for "No Fault Liability" for medical malpractice, usually following a particular case that has attracted media interest and usually upon the theme of the difficulties and time taken to obtain compensation.  As always, nobody ever stops to consider how a system will operate, how much it will cost and who will foot the bill.





The current Government seems to be running out of things to privatise and may at some stage turn its attention to the Social Services.  This could, for example, lead to things such as the Criminal Injuries Compensation Board coming into the spotlight where one method of reducing the administration and cost to the tax-payer would be to make employers responsible for criminal injuries sustained by employees at work.  In an increasingly violent society, the burden upon employers and, therefore, EL Insurers could increase dramatically as well as bringing in such things as terrorism.





We must also bear in mind that our future laws will be shaped much more by Brussels than Westminster which could introduce a whole host of new liabilities.





I have no doubt that for the future, we shall continue to see claim numbers rise, we shall see our laws continue to move to becoming even more consumer orientated and the cost of claims increase.  There will be new types of industrial diseases to affect EL.  i can only speculate on what these might be, but here goes...


 


Stress





Stress is a major source of claims in the USA and they are increasing in number.  In 1980 5% of occupational disease claims were due to stress and is now in excess of 14%; the average cost of such claims is 15,000 dollars, double that of physical injury claims.








the Journal of American Insurance has attempted to identify the 10 most stressful professions as:-





1)	Inner City High School Teacher


2)	Police Office


3)	Miner


4)	Air Traffic Controller


5)	Junior Doctor


6)	Stock Broker


7)	Journalist


8)	Customer Service Worker


9)	Waitress


10)	Secretary	





As you can see stress could be a problem in any industry and can affect anyone, it is not limited to "high flying" executives as is the popular myth but can affect any worker in any part of an office, factory or shop. The Employers' Liability Underwriter is particularly vulnerable!





At the present time it is estimated that 30m working days are lost in the UK each year due to stress.  To date there have been only a few stress claims, for such a claim to be successful the claimant would have to show clear medical evidence of a resulting psychological or physical condition.  The stress condition would also need to be due, at least in part, to the working conditions as opposed to non-occupational causes from the home and family.  It is important to consider both contributing factors in addition to the extent that it may be considered reasonable for any employee to work under a certain amount of stress.





In addition to producing a variety of physical and mental disorders, stress can also cause carelessness which results in increased accident rates.





Passive Smoking





Another potential source of claims relates to Passive Smoking which is the term commonly used to describe the involuntary inhalation of another person's cigarette smoke - which contains higher concentrations of toxic chemicals than that inhaled by the smoker.  Extensive research is being carried out in this field which has found evidence to link passive smoking with conditions as diverse as coughs, asthma, cervical cancer, heart disease and lung cancer and it has been estimated that 300 non-smokers die each year from lung cancer.





This subject can be highly emotive and to date, there have been no successful claims against employers in a UK Court.  There has, however, been a case settled out of Court which does not set a precedent although the attention it received in the press will certainly have raised expectations.  This was the case of Bland v Stockport Metropolitan Borough Council where a payment of £15,000 was made.











Sick Building Syndrome





Sick Building Syndrome may be defined as "problems caused to individuals which are derived from the building in which they work".  These problems are usually non-specific illnesses such as irritation to the nose, throat and eyes or headaches.  In many instances the micro-organisms within the air conditioning or the humidity of the building is blamed.  As with stress the specific causes of these conditions are difficult to prove, it will be interesting to see how these issues develop over the next few years as further research is carried out, and perhaps a case is tested in Court.





There are bound to be further changes to the law relating to environmental damage as the E.U. seeks to introduce laws to support the principle of  "The Polluter Pays".





I consider it to be essential that future legislation is based upon sensible and realistic expectations and does not set out to rectify all existing environmental damage overnight.  It has been speculated that there could be between 50,000 and 100,000 contaminated sites in the UK. with areas such as the West Midlands being particularly affected.  An estimate published in the Financial Times put the cost of clean up of existing damage at between £10bn and £30bn.  While I cannot vouch for the accuracy of these figures, clearly there is a widespread problem in the U.K.  A problem on this scale needs to be addressed carefully and on a long term basis and requires the support of industry who need time to make the necessary adjustments.





The possible introduction of strict liability does not, in itself, cause too many problems for Insurers as it is a concept with this we are familiar in other areas such as products liability.  There have been suggestions that strict liability may be retrospective and accompanied by a compulsion to insure.





I am totally opposed to strict liability having any retrospective application.  Insurers can only underwrite on the basis of the law prevailing at the time and cannot possibly be expected to anticipate future legal changes.  At the same time, industry can do no more that comply with the prevailing law and discharge of waste would have been within permitted levels for which a licence was granted, by the appropriate Authority.  Such a change would be hugely damaging to our industry who would be expected to pick up the bill for weak and inadequate legislation of the past.





I believe that defences such as State of the Art should be available.





The possible introduction of compulsory insurances would pose many problems to our industry and is opposed for the following reasons:-





a)	Insurers need to be able to refuse to do business with persons whose risk exposure, standards of operation or business integrity are unacceptable to them.  If, however, insurance is made compulsory at law, it would have the effect of that business being unable to trade.  This would, effectively, place Insurers in the position of being licensors to determine who can trade and upon what conditions which is hardly our role.





b)	There is very little expertise in the market to underwrite pollution covers and no standard basis of cover.  Whilst both are likely to develop, this can only be against a stable legal position and a better ability to quantify exposure.





c)	Compulsory insurance could be seen as introducing the concept that insurance is for the benefit of third parties to the insurance contract.   The immense social pressures which accompany environmental issues might result in the Courts interpreting insurance contracts to achieve compensation being paid to innocent third parties instead of interpreting them according to the rules of contract between an insurer and his policyholder.





d)	The possibility of joint and several liability would introduce the "deep pocket" approach which is detrimental to the larger companies, their Insurers and the Shareholders of both.





e)	Comparisons with Motor and Employers' Liability are not valid.  At the time these classes were made compulsory, there was an established market and a willingness to provide cover.





It is essential if some form of insurance cover is to be readily available for the following conditions to apply:-





a)	A clear unambiguous legal framework.  Insurers need to be aware under what circumstances they are likely to have to pay claims.





b)	The framework does not pose unquantifiable or excessively large amounts of liability on insurers.





c)	Insurers need to be able to operate within a framework, whereby they do not have to take on Insureds which are virtually guaranteed to make a loss or do not fall within their usual criteria for acceptance.  In the event of non disclosure or misrepresentation, Insurers must be entitled to void the policy.





d)	There must be a clear definition of the insured event which bring the policy into operation and legislation must specify the dates of implementation and the event affected.





In these circumstances, Insurers will be able to look to the future more positively and constructively and a market should develop to deal with future pollution.





It remains to be seen how the legislation will eventually be worded but I am optimistic that the E.U. will have moved considerably from its original intention of creating a strict liability with compulsory insurance to support it.





I am sure that there will be other problems.  There is already much concern about EMF's although there seems to be no conclusive evidence to link certain conditions to EMF's.  How far would the problem extend?  We are probably in an EMF at present but I don't know whether in 10 or 20 years scientific knowledge will have moved on sufficiently to identify such an EMF as being harmful.





One thing is for sure, we will all be worrying about new problems in 5 or 10 years time - in addition to all of the existing ones - as this in the nature of liability insurance.  It never stays the same and if we are to have a buoyant and successful market, it is essential for underwriters to at least move with the times - preferably be ahead of the developments - so that our policy wordings and premiums are sensible and realistic.





My view is that because of all the change and uncertainty, it is the most complex and interesting clas
