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The following is the transcript of an interview which took place in the offices of Slime, Slime & Ooze an entirely fictitious firm of professionals bearing no resemblance to any real firm.  Cecil Slime is the Managing Partner of Slime, Slime & Ooze who have practised in the City of London for five generations.  They have a prestigious client list including many members of the aristocracy but taking advantage of the boom times of the late Eighties Slime, Slime & Ooze became one of the worlds foremost Commercial Law practices.  Cecil Slime has agreed to meet with Priscella Appleby-Plum, the Financial Correspondent of the Daily Hooligan.  Priscella Appleby-Plum is a leading investigative journalist who stands to inherit a sizeable estate on the demise of her elderly Uncle who is the Senior Partner of the prestigious international firm of accountants Messrs Add, It, Up & Wong.



We go over now to Cecil Slime's office somewhere in the City.



CS:	Ah hello do come in Miss Appleby-Plum.  Let me say how radiant you look today Miss Appleby-Plum.  I am a great fan of your column I read it every day it is so nice to see a lady of your intellectual capacity doing so well in the City what.  Let me present you with a copy of our new corporate brochure for five generations this firm has been committed to serving the needs of our clients in a commercial but truly professional manner will you ....



PAP:	Cut the crap Mr Slime I hear on the grapevine that the slime is going to hit the fan (Cecil Slime deeply turns off the fan).



�CS:	I really don't know what you mean, this firm is expanding at the rate of 30% per annum we now have 300 partners.  We are one of the largest suppliers of the professional services in Europe.  We were the first multi-disciplinary practice supplying legal, accountancy and management consultancy services.  We are a market leader.



PAP:	Look the rumour in the City is that Mega Conglomerate Bank plc have issued a Writ against you for £1 billion in relation to the collapse of Mega Securities Somewhere Foreign Limited.  What do you say about that?



CS:	Well like any firm of this size we do have the odd slip up from time to time but nothing serious.  We have a complete defence to this outrageous claim.  We have every confidence that we will be completed vindicated.  I am very much looking forward to going to Court.



PAP:	Isn't it true that your professional body The Institute of Self Regulated Multi Disciplinary Practitioners in Finance have been pressing the government to introduce limited liability for professional practices for some time.  Is it not true that you were President of the institute and behind the introduction in Jersey of the Limited Liability Partnership Act last year. 



CS:	Well yes here at Slime, Slime & Ooze we have always been committed to working with our professional institutions in the best interests of the professions and the public which they serve.  



PAP:	Isn't this just fat cats complaining about the price of cream?  Your firm's gross fees last year amounted to more than £250m is that true? 



CS:	Yes we are a very substantial firm.



PAP:	Well what are you complaining about then?  Is it not the case that it only now after you have made loads and loads of dosh that you all of a sudden want limited liability shall I say before the slime hits the fan.  I am going to press tomorrow with a four page special on the fat cats of the City so you have got twenty minutes to persuade me that there is some morality in this limited liability lark.



CS:	Well you see it starts like this the great explosion in professional indemnity claims or negligence as we call it started in the Seventies, before then there were one or two claims but nothing serious, now it is multiplied out of all proportion.  You probably saw last year a firm of accountants got hit for a judgment of over £100m and they only had professional indemnity insurance to cover about £70m of it.  The cruelty of the situation is that even after years and years of dedicated service all of the partners even those not involved in any way with the mistake could be wiped out.  Furthermore in that case the accountants weren't even sued by their own client.  The liabilities we face now are out of all proportion to the revenue we earn and certainly out of all proportion to the assets that we actually have.  The only real source of funds is the professional indemnity policy and sometimes you can't even buy enough of that.  Those insurers will only sell it on what's called a "claims made" basis and that sometimes means you have not got it when you need it.



PAP:	But Mr Slime this is just for fat cats, why should my readers show you any sympathy at all.



CS:	Well it's not you see.  If a firm this size goes to the wall its not just the equity partners you know, its all the salaried partners as well and if there is no firm there will be 2,000 less jobs.  There are also the other claimants.  If Mega Consolidated Bank are successful in this claim the firm will go out of existence and therefore there will be no renewal of that "claims made" stuff so any other smaller claims, even the proper ones by our fee paying clients will be worthless because we won't be here and neither will the insurers.  



PAP:	So Mr Slime you're saying that it is in the public interest that firms like this should be protected by being granted limited liability.  You had better take me through the story from the beginning.



CS:	Lets imagine that when you left University you decided to enter a profession such as the law.  You probably left University with an overdraft, went into further debt to get through your legal practice course and then the first step was to get a training contract.  During that time you are probably very closely supervised but then if you are lucky and they keep you on you become an assistant solicitor.  The law makes no distinction between the standard of care expected from a newly qualified solicitor and the most senior partner.



PAP:	Yes but surely I will be supervised so there is no real chance that I will make a mistake.  



CS:	We live in a tough commercial world.  Yes you will be supervised but we can't afford to have things done twice.  



PAP:	But surely I will not be liable just the firm.



CS:	I am afraid it is not that simple.  The firm would undoubtedly be liable as the client would have a contract with the firm.  Even if the liability did not arise in contract, the firm would be vicariously liable for your negligence but you would be liable in your own right as well, it's what we call a personal duty of care.



PAP:	You mean I could be sued but I would not have any money?



CS:	Yes you could be sued and you could be made bankrupt.  Probably though the claimant would sue the firm but of course the firm would also be entitled to sue you as it was your mistake.  



PAP:	Hang on a minute, what do you mean the firm would sue me, surely you can't sue your own employees.  



CS:	Get real deary, Slime, Slime & Ooze might not but there are plenty that would.  Here is a copy of the front page of the Law Society's Gazette of 4 December 1996.  The Young Solicitors Group has been petitioning the Law Society because there has been over forty cases of firms suing their own employees to recover money they had to pay out to claimants because of the employee's negligence.  



PAP:	But surely I would be covered under the firm's professional indemnity policy. 



CS:	You might be but how many young employees are going to have the temerity to ask to see the policy?  Even if you were it would not stop the firm suing to recover the deductible.  It does not happen often as certainly in Slime, Slime & Ooze we would regard it as distinctly bad form but would our other colleagues in the City?



PAP:	Would I be better off being a partner?



CS:	Well at least if you are a partner you will be a joint insured under the policy and therefore you have go that protection.  But many so called partners are really only senior employees and they do not share in the profits of the firm, they just receive a salary.



PAP:	But if I am a salary partner don't the equity partners have to give me an indemnity?



CS:	That used to the be the case but with the recession and the clamour for assistant solicitors to want partnerships, we found they were accepting the partnership whether there was an indemnity in it or not.  We simply then stopped giving them the indemnity.  It would probably be worthless anyway because it would only be called into play in a disaster situation when we would not have any money left anyway. 



PAP:	But surely there must be ways in which you can protect your assets - money in the wife's name and that sort of thing?



CS:	Yes I did that with my first wife - she ran off with it, took the cat as well!



PAP:	Yes but surely other professionals can shelter their assets in the names of their husbands or wife.



CS:	Yes it a fact many people think that works.  It does not. There are provisions in Sections 339 to 342 of the Insolvency Act 1986 which allows a trustee in bankruptcy to set aside such a transaction if it is made within two years of the insolvency.  Section 341 is a bit kinder in that it presumes that the transaction is valid but of course we are looking to project assists by transferring them to your husband and wife so almost by definition these are not going to be arms length transactions and there are unlikely to be for a proper value.  Therefore even the limited presumption in Section 341 can be easily overturned.  



	The Insolvency Act 1986 may not even be the whole story.  There is a very old case of McKay v. Douglas decided in 1867 which is think is still good law.  It was a situation where a young clerk in a merchant's business was doing so well that the opportunity became available for him to become a partner.  Before becoming a partner in the firm and at the time when both he and the firm were fully solvent, he entered into a voluntary transfer of his property to a trust for the benefit of his wife and children. The purpose of doing so was to protect his personal assets because he intended to expand the business once he became a partner.  The Court held that the mere fact that the intention of his part was to protect his assets were sufficient for the trust to be set aside when the business ultimately failed and the creditors pursued him for his personal wealth.  



	I think that case is still good law because it is cited without question in Halsbury's Laws dealing with setting aside transactions under Section 172 of the Law of Property Act.  In that case the Court found that the young partner had made the transfer of his assets to the trust because he was going to expand the business into "hazardous areas".  It is difficult to think what area could be more hazardous that professional services in today's climate.  Therefore all of this putting in the wife's name stuff while it still goes on is unlikely to defeat a determined creditor.



PAP:	What other steps can be taken then?



CS:	The obvious one is not to make mistakes but even at Slime, Slime & Ooze we are only human and it is inevitable in a business this size mistakes sometimes will be made.  



	However, we pride ourselves on our quality management systems and we always telling our fee earners that it's the quality of the work that matters not billing targets.  (Mr Slime nose beings to twitch.)  



	Then of course there is the professional indemnity policy.  That's an insurance policy which indemnifies the firm in respect of judgments obtained against us for professional negligence.  It's written on what is called the "claims made" basis so we have to continue to have a policy in force every year in case claims resulting from work done in earlier years are presented in that year.  



	That all works very well unless the firm ceases to exist in which case we would face what they call a "run off" exposure which probably no insurer would be prepared to accept, even if we could afford premiums. 



	Indeed this "claims made" business has caused all kinds of problems.  Sometimes even when we are prepared to pay large premiums for the cover, the Underwriters simply decide they do not want to continue with the business and then we are forced to scour the market for a replacement cover.  Notwithstanding having been our insurers for ten or twenty years and insurer has no long term commitment to us.  We have already done the work so the possibility exists that in years to come we might be sued for mistake in it but we can't guarantee that we will necessarily have insurance cover when the claims arise.  



	I don't like this claims made policy very much but its the only way you can buy professional indemnity insurance.  



	I fear that one day as the claims mount insurers will pull out completely and where will we be then.  There is perhaps also incorporation.  



PAP:	Why can't you be a company?



CS:	Most of the professions now allow firms to practice through limited liability companies.  However there are two big problems with this.  The first is that if an existing firm of this size decided to incorporate, the Inland Revenue will say there has been a cessation of the partnership and a massive tax penalty would be incurred.  The second drawback is that while the firm would have limited liability the individual solicitors or accountants or whatever would not. They still owe a personal duty of care.  This is a surprising situation but it is well borne out in case law including Fairline Shipping Corporation v. Adamson 1973, Punjarb National Bank v. Boinville 1992.  It probably would protect us against joint and several liability - that's where if one of us make a mistake we are all in the firing line.  



PAP:	Your supposed to be a smart lawyer why don't you put in some small print?



CS:	Then of course there are contractual exclusions, limitations and disclaimers which can be used and on certain transactions Slime, Slime & Ooze have found it necessary to agree with their clients that their liability for negligence is limited to a certain figure normally the limit of indemnity under our professional indemnity policy.  Clients are however very reluctant to accept this and it puts you in a very weak competitive position unless all of your competitor firms impose similar limitations.  Its also very difficult to have such limitations upheld by the Courts who are openly hostile to any attempts by the profession to limit their liability.  There will therefore be no guarantee that any such exclusions would be Judge proof.  Furthermore it would give us no protection whatsoever against a negligence suit coming from someone other than a client.  You will recall that we mentioned that big case last year.  One of the most significant things about that case was that it was brought by a non-client.



PAP:	You said that you could limit your liability to clients at least to some extent by contractual terms.  Why don't all of the firm get together and do this. 



CS:	Well I agree with you that it would be good sense to do so but I am afraid that also has considerable problems.  The big six accounting practices have attempted to limit their liability for audit work to £25m and have been reported the Office of Fair Trading as it is said to be an agreement in restraint of trade!  I don't know what will happen on that.  There is of course the Jersey option which we have not mentioned.



PAP:	Jersey, they're cows arn't they?



CS:	No its a form of limited liability partnership which was introduced last year in Jersey.  Essentially it allows the partnership to become a separate legal entity from the partners and in doing so provides protection against joint and several liability.  However those personally involved in the mistake which gives rise to the liability would still remain liable without any limitation.  In return for that benefit the firm would have to put up some form of financial security.  The figure that has been mentioned is £5m.  This is to ensure that there is at least assets of that much available.  



PAP:	Hasn't the UK Government just announced something similar.  



CS:	Yes, no doubt stung by the prospect of the big accountancy practices registering in Jersey the DTI have come out with a consultation paper on limited liability partnerships.  Basically this proposes that a new form of limited liability partnership would be established which:



	•	Would have a separate legal entity from the partners.



	•	An existing practice could transfer to an LLP without there being deemed to be a cessation for tax purposes.



	•	LLP status would be limited to regulated professions.



	•	Publish company style audited accounts.



	•	In the event of an insolvency excess drawings in the two years proceeding insolvency could be clawed back.



	•	The individual partners will have to give guarantees to top up of the assets of the firm up to a certain figure (£50,000 has been mentioned) in the event of an insolvency.



	Personally I don't think it solves the problem.



PAP:	Why are you critical of this proposal?



CS:	I don't think it fully understands the problem.  It seeks to equate professional services firms with ordinary trading companies.  Big trading companies generally have very substantial assets on their balance sheets, factories and things like that.  Professional service firms assets are the skills of their partners and staff.  They are very much people businesses and "people assets" don't show up well on balance sheets.  



	Its quite right that a company which is entering into substantial financial transactions should have a healthy balance sheet but professional services firms are not usually involved in trading.  



	You have to look at the kind event that could bring about an insolvency and almost without exception in a professional services firm, this will be a negligence suit.  The only real source of compensation for the claimant in such circumstances is the insurance policy and it is surprising to note that the consultation paper says very little about professional indemnity insurance other than to note that as LLP status would only be available to regulated professions, all of those professions normally require compulsory professional indemnity insurance.  



	That is of course quite right but many such professions have relatively low compulsory limits of cover so that in itself is not a real protection although in reality the professional indemnity policy is going to be far more important to a claimant than any claw back of drawings or guaranteed top up account that the partners have to put in to an LLP.



PAP:	Well then Mr Slime you have go about three minutes of my time left tell me what you would do?



CS:	I think first of all you have to appreciate that the "insolvency" risk is really a "mega negligence claim" risk and therefore it is no good trying to argue that the customers are adequately protected by making professional service partnerships behave like small limited liability companies.  



	That in itself would not provide funds of a sufficient magnitude so as to play the role of true "capital" in a large trading company.  Furthermore without the abolition of joint and several liability for the individual partners concerned there is still the uncomfortable prospect that it might be him or her that has actually made the mistake and their liability would remain unlimited with all of the personal distress of bankruptcy which, let me say, would probably not materially enhance funds available to the judgment creditor. 



	What is needed is a rational way forward which accepts that professional services partnerships have to have a substantial level of funds available to meet these claims if and when they are unfortunate enough to be found liable.  In my view the only way of achieving that in the near future is by building a structure around the availability of professional indemnity insurance. 



PAP:	Tell me more, what is the role of insurance in this?



CS:	We have to find a way in which the professional indemnity claims made insurance policy becomes more like a fixed asset.  As I have said the nature of "claims made" is that a professional practice may have it one day but find it impossible to buy the next.  In the meantime they still face the legacy of potential liabilities for past work.  



	The market would not provide this cover on what's called an "occurrence" basis and therefore we have to find a way of blending the advantages of claims made to the insurance market with a necessary level of permanence for the protection of the customers of professional practices.  



	My solution would be to enable practices to buy an extended reporting period for the claims made policy which of course would mean an extra premium but perhaps by paying a supplement of 20% on this year's policy, a practice could thereby purchase an extended reporting period of perhaps ten years.  That extended reporting period would only become available in the event of the practice ceasing to trade.  



	One of the most likely reasons for it ceasing to trade will of course be that it had been hit by a very large professional indemnity suit which would probably exhaust the limit of indemnity under the policy. Therefore as well as an increased reporting period, it will also be necessary for the practice to be able to buy one or more reinstatements of its limit of indemnity.  If this type of insurance cover could be arranged it would be of far more value to potential claimants that the theoretical possibility of pursuing the partners for their personal wealth.  The personal wealth of all of the partners put together is unlikely to be worth more than one reinstatement of the practices professional indemnity cover.



PAP:	But would professionals buy such cover?



CS:	Undoubtedly such insurance arrangements would be more expensive than those that exist because of course in the final analysis greater assets are being made available for the discharge of the practices liability.  I envisage that practices may be able to build up the right to this extending reporting period and the necessary "top up" reinstatements of the limit of indemnity over a number of years and it does of course mean these practices would be able to pay less out in profits to their partners.  



	In return for the financial sacrifice involved I propose that the Government should take the most workable parts of the LLP proposal of which the most significant is that a partnership becoming an LLP would not be subject to a deemed cessation for tax purposes.  



PAP:	Slow down Mr Slime you're getting to excited, say that again.



CS:	Take that proposal and modify it slightly so that a existing professional partnership which sought to become a limited liability company would not be deemed to be a cessation of the partnership, couple it with a requirement that such a company had to maintain a level of professional indemnity insurance prescribed by either its regulating body or the DTI and add to it a requirement that the insurance arrangements had to have a suitable package for extended reporting and reinstatement of the final years limit of indemnity (which collectively I will call a "run off" package), you then have a position where the financial solidity of limited liability professional services company would be every bit as good if not better than many household name plcs.  



PAP:	But won't that just encourage yet more claims?



CS:	In return for this, professionals should be allowed to limit their liability to both their clients and to third parties to the stated amount of professional indemnity insurance. To prevent this new bargain between the professions, the Government and their clients from being undermined by the Courts, both the personal duty of care and joint and several liability should be abrogated so that the duty of care is owed only by the company and the professionals practising through the company should not be jointly and severally liable for each other's mistakes.



PAP:	That is certainly a radical approach, how do you envisage it would be carried into effect?



CS:	The professions can already in most cases establish limited liability companies but the reason why they have not done so has been the tax penalty, I think many parts of the necessary packages are already in place. However, in reality this would best be done by a Professional Services Companies Act which would incorporate most of the points made in the limited liability partnership's consultation paper including the accounting provisions but coupled with statutory professional indemnity insurance requirements and perhaps a variety of other measures concerning corporate governance, the maintenance of a proper quality systems, training standards and the like.  I will call this "Professional Corporation 2000".



PAP:	But why do you think the insurance market would be prepared to facilitate the changes in professional indemnity insurance which you consider to be necessary.



CS:	In order to allow the professions to use limited liability companies it is obvious that a method has to be found to prevent the abuse of limited liability status and to secure reasonable protection to creditors in the event of an insolvency.  The professional indemnity underwriters should see this as an opportunity.  The level of claims will remain much the same whether or not the professions are allowed to practice with the benefit of limited liability.  Those claims are ultimately going to be paid by the insurance industry on the existing conventional claims made basis in any event and indeed many underwriters are already allowing an extended reporting period.  



	It is unrealistic to expect the insurance industry to carry additional risks for free.  The professions can't expect something for nothing and must therefore expect to pay the additional premium that would be necessary to provide an adequate level of customer protection in the event of an insolvency.  



	The existing rules do not guarantee that every potential claim against an unlimited liability partnership would in reality be fully compensated.  Therefore to improve upon that position the additional insurance involved could not reasonably be expected to be more than a total sum insured of perhaps one year's limit of indemnity.  Given that the cover would only be called upon in the event of a catastrophe; it should be attractive to the industry particularly if it allows professions to effectively limit their liability to substantial but not ludicrously high amounts. 



PAP:	Do you ever see this happening?



CS:	No, the forthcoming election is likely to see an end to the LLP initiative as there is certainly not a large political constituency of what earlier on you called fat cats.  I am sad to say that I think the only way this will be brought about is following the collapse of a major City practice (at this point Mr Slime is brought a message by his secretary).



PAP:	Do you think that will be Slime, Slime & Ooze -



CS:	I am delighted to say I am sure it won't.  I have just received news that the action against us has been struck out for being frivolous and vexatious and without any real substance.  Perhaps there is nothing wrong after all with unlimited liability for professional practices.  My secretary will show you out.  Thank you for your interest in Slime, Slime & Ooze, please do take a copy of our corporate brochure with you.



PAP:	So what happened to the mega conglomerate claim?



CS:	Oh its all right, a case of mistaken identity really.  The correct Defendant was not us but our competitors Messrs Add, It, Up & Wong.
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