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Introduction

The present state of the law as regards recovery for psychiatric injury (described in detail elsewhere) is complex and the results of its application often appear unfair and inconsistent.  In recent years, various high profile cases have focused attention upon this issue with the result that there have been widespread calls for reform.  In particular, two cases arising out of the Hillsborough disaster have served to demonstrate the apparent arbitrariness of the current rules on recovery.  

In the first case (Alcock -v- Chief  Constable of South Yorkshire Police [1992] 1 AC 310) claims were brought in respect of psychiatric illnesses suffered by relatives of persons killed or injured at Hillsborough; all of these claims failed.  In the second case (Frost -v- Chief Constable of South Yorkshire Police [1997] 3 WLR 1194) police officers who had attended at the scene of the disaster also claimed in respect of similar injuries; all but one of the police officers succeeded in their claim.  This result was widely perceived as unfair. 

Against this background, in 1995, the Law Commission published a consultation paper (Liability for Psychiatric Illness: Consultation Paper No 37) dealing with the issue of liability for psychiatric injury; their final report was published earlier this year.  This paper reviews their proposals.

The Law Commission’s Proposals

In considering this issue, the Law Commission was conscious that medical knowledge and understanding of psychiatric illness is a developing area and that this is reflected in the views of society towards patients suffering from psychiatric illness and also in the evolving law on recovery for psychiatric injury.  In these circumstances, they felt it was important that the law should be able to develop incrementally to reflect medical and sociological advances and therefore considered that wholesale legislation in the area of liability for psychiatric injury was inadvisable.  However, they took the view that in certain areas the law appeared to be developing in an inappropriate direction and in those areas they recommended legislative reform.

In their report, the Law Commission considered the difficulties created by the current law and suggested remedies for these defects.  They divided their proposals into two sections: the first dealing with general issues applicable to all claims for psychiatric injury and the second dealing with what was described as the core area where a need for change was perceived, namely the law relating to liability to a plaintiff who suffers psychiatric illness as a result of the injuring or imperilling of a person with whom the plaintiff has a close tie of love and affection. 

I
General Issues
1.
A Recognisable Psychiatric Illness


In order to recover damages a plaintiff must demonstrate that he is suffering from a recognisable psychiatric illness (that is, more than mere mental distress).


The Law Commission considered whether it would be helpful to provide a statutory definition of “recognisable psychiatric illness”, for example by reference to the standard classification systems used by psychiatrists (the Diagnostic and Statistical Manual of Mental Disorders (DSM-IV) or the International Classification of Diseases (ICD-10) Classification of Mental and Behavioural Disorders).  This approach was rejected.  It was felt that the various classification systems had not been prepared for legal purposes, they were intended to act as guidelines to assist doctors applying clinical judgements.  The Law Commission recognised the inherent difficulty in diagnosing psychiatric illness and the differences in diagnostic criteria and terminology which would make implementation of any tightly defined definitions of recognisable psychiatric illness impractical.  Further, it was viewed as inevitable that medical views of psychiatric illness would continue to evolve and in those circumstances it would be inappropriate to delay legal acceptance of newly recognised disorders pending publication of revised versions of the classification systems.

2.
Recognisable Foreseeability of Psychiatric Illness and the Test of Reasonable Fortitude

A plaintiff is currently required to establish that his psychiatric illness was a reasonably foreseeable result of the defendant’s negligence (Hambrook -v- Stokes Brothers [1925] 1 KB 141).  


The Law Commission took the view that foreseeability of harm to the plaintiff was a key component of all negligence claims and should not be excluded in the case of psychiatric injury: in all cases the defendant should owe a duty of care to the plaintiff.  In determining whether such a duty of care existed, at least where the plaintiff was not at risk of physical injury, it must have been reasonably foreseeable that a plaintiff of reasonable fortitude would suffer psychiatric injury. 


The Law Commission however left open the situation where a plaintiff suffers psychiatric injury in circumstances where physical injury but not psychiatric injury was reasonably foreseeable.  In Page -v- Smith [1996] AC 155, the House of Lords, by a majority, decided that where the plaintiff was in the range of reasonably foreseeable physical injury, then the issue of foreseeability of psychiatric injury was not relevant; reasonable foreseeability of either physical or psychiatric injury would be sufficient to found a duty of care.  Although the Law Commission noted that some commentators have criticised this decision they took the view that it would be inappropriate to reform the law in this area through legislation at the present time.

3.
The Shock Requirement

The present position as specified in Alcock -v- Chief Constable of South Yorkshire Police [1992] 1 AC 310, is that in order to recover in respect of a psychiatric illness, this must have been induced by the sudden appreciation of a shocking event.  This has resulted in some decisions that are apparently unfair and arbitrary.  In one case a father was unable to recover in respect of psychiatric illness suffered after his son, who was admitted to hospital following a trivial road traffic accident, became progressively more seriously ill as a consequence of medical negligence and eventually died, the father’s symptoms were found to result from the whole process of his son’s deterioration and not from a “shock” (Sion -v- Hampstead Health Authority [1994] 5 Med LR 170).


While recognising the arguments in favour of retaining the “shock” requirement, in particular that its removal would increase the number of potential claims (floodgates argument) and that where psychiatric illness develops over a prolonged period it may be difficult to establish whether, if at all, it is in fact due to the defendant’s negligence, the Law Commission decided that, on balance,  these concerns were outweighed by the unfairness of its application in many instances.  They therefore recommended that it should be abandoned.

4.
Recovery where the Immediate Victim is the Defendant

Judicial dicta in earlier cases suggest that a plaintiff may be unable to recover for psychiatric injury where the immediate victim is also the defendant.


In view of the fact that there is no corresponding bar in respect of physical injury, the Law Commission recommended that any such bar in respect of liability for psychiatric injury should be abolished.  However, they recognised that in cases where a person deliberately chose to undertake a dangerous activity (Such as, a high risk sport or refusal of medical treatment) it might be appropriate that no duty of care should be imposed.

5.
The Classification of Primary and Secondary Victims

In recent cases primary victims have been distinguished from those involved secondarily in respect of their ability to recover for psychiatric injury induced by a defendant's negligence.  Whereas, in general, primary victims, involved as participants in the accident, have been allowed to recover, greater restriction has been placed upon the ability of secondary victims to claim damages for similar injuries.  After consideration, the Law Commission took the view that there was little evidence justifying a distinction between those plaintiffs who came within the area of physical danger to justify treating them differently from those who were not within the area of physical danger but suffered psychiatric injury in any event.  

II
The Core Proposal: the Position of a Plaintiff who Suffers Negligently Inflicted Psychiatric Illness as the Result of the Death, Injury or Imperilment of a Person with whom the Plaintiff has a Close Tie of Love and Affection

The Law Commission recommend significant reform in this area.
The current ability of a plaintiff to recover compensation in respect of a recognisable psychiatric illness induced by the death, injury or imperilment of another (the immediate victim) but who was not otherwise involved in the incident caused by the defendant’s negligence, was determined by the House of Lords in Alcock [1992].  In that case it was decided that secondary victims, who were not immediately involved in the accident, could recover only if:

1)
There was a close tie of love and affection between the plaintiff and the immediate victim.

2)
The plaintiff was sufficiently proximate in time and space to the accident or its immediate aftermath.

3)
The plaintiff perceived the accident through his own unaided senses.

As stated earlier, these rules have produced results which appear unfair.  However, in recommending reform, the Law Commission recognised that, as a matter of policy, psychiatric injuries could not be treated in the same way as physical injury.  Of particular concern was that allowing recovery by any plaintiff who might foreseeably suffer psychiatric injury as a consequence of a defendant’s negligence would result in a huge increase in the number of claims: the “floodgates” argument.  As a consequence, the Law Commission recommended that recovery in respect of psychiatric injury should continue to be limited.

1)
A close tie of love and affection
In Alcock the House of Lords decided that there was a rebuttable presumption of a close tie in the cases of parent, child and spouse (possibly fiance(e)).  In other cases, it would be necessary for the plaintiff to prove that a close tie of love and affection existed between himself and the immediate victim.  One of the plaintiffs in that case, who was present at the ground and witnessed his two brothers being killed, did not recover on the basis that he had failed to demonstrate a close tie of love and affection between himself and his brothers: in the case of siblings there was found to be no presumption in favour of such a tie.  In general terms, their Lordships took the view that the existence or otherwise of a close tie was a matter to be decided on a case by case basis and that a set list was inappropriate. 

However, the Law Commission found it unattractive that a plaintiff suffering from a psychiatric illness as a consequence of the injury, death or imperilment of a relative should be required to prove a close tie of love and affection to that relative.  Accordingly, they suggested that a close tie should be deemed to exist for a fixed list of relationships which included siblings and cohabitants as well as those specified in Alcock.  It would still be open to a plaintiff outside the fixed list to prove that a close tie existed.

The Law Commission also addressed the issue of the timing of the close tie.  They suggested that the tie should be demonstrated either at the time of the accident or at the date of onset of the psychiatric illness.  This latter provision was to ensure that plaintiffs who suffer a psychiatric illness as a consequence of, say, long term care of a person injured due to a defendant’s negligence, could still recover in respect of that psychiatric injury, even if their close tie with the immediate victim only developed following the accident.

2)
The proximity requirements: in time, space and means of perception

At present, in order to recover for negligently induced psychiatric injury, a plaintiff must be close to the accident both in terms of time and space.  The limits of these proximity requirements have been explored in several high profile cases.  

In McLoughlin -v- O’Brian [1983] 1AC 410, the House of Lords found that “the accident” included not only the scene of the incident but also its immediate aftermath.  In that case, the plaintiff was at home when her husband and three children were involved in a serious road traffic accident.  One of the children was killed almost immediately and the other two were taken with their father to hospital.  The plaintiff was informed an hour or so afterwards and immediately attended at the hospital where she witnessed her husband and two children covered in dirt and oil and in considerable pain.  The Plaintiff subsequently suffered psychiatric illness.  The House of Lords found that it would be unjust to prevent recovery by the plaintiffs, who, although she had no direct sight or hearing of the accident itself, had arrived very soon afterwards.  

In Alcock there was an attempt to push the concept of “immediate aftermath” further.  Several plaintiffs, who were not present at the time of the accident arrived some 8 or 9 hours later in order to identify the bodies of relatives.  Their claim failed on the basis that although they were present at the aftermath of the incident, it was not the immediate aftermath.  Lord Jauncey also distinguished this situation from that in McLoughlin on the basis of the purpose for which the plaintiffs attended at the football ground: he felt that the fact they attended for the purpose of identifying bodies was a different situation from that in which a plaintiff attended a very short while after an accident for the purpose of providing comfort or care to victims.


In McLoughlin, the House of Lords also considered the means of perception of the shocking event which induced psychiatric injury and found that, in order to be recoverable, the shock which induced psychiatric injury must have been perceived by direct sight or hearing of the event in question or its immediate aftermath.  The question of perception through television was considered in Alcock.  In that case, the House of Lords found that the TV scenes depicted did not create sufficient proximity to the events at Hillsborough; the persons depicted on the screen were not identifiable and the scenes were insufficiently immediate for a claim for psychiatric injury to succeed.


The reasoning in Alcock with respect to the proximity requirements has been extensively criticised as being arbitrary and unfair and in particular, the distinction between “aftermath” and “immediate aftermath” appears unsustainable; there seems little practical difference between the position of the mother in McLoughlin, who was permitted to recover and the plaintiffs in Alcock who failed.

Accordingly, as their core recommendation, the Law Commission proposes removing all the proximity requirements for secondary victims in cases where a close tie of love and affection can be proved.

“There should be legislation laying down that a plaintiff, who suffers a reasonably foreseeable recognisable psychiatric illness as a result of the death, injury or imperilment with a person with whom he or she has a close tie of love and affection, should be entitled to recover damages from the negligent defendant in respect of that illness, regardless of the plaintiff’s closeness (in time and space) to the accident or its aftermath or the means by which the plaintiff learnt of it”.

Summary
In conclusion therefore, the Law Commission recommend legislative reform in relatively few areas of the existing law covering the area of recovery for negligently induced psychiatric injury.

They recommend no reform to cover the following areas:

· Where the plaintiff suffers psychiatric injury pursuant to his own involvement in or physical proximity to a negligently caused event.
· Rescuers.
· Where the plaintiff is a secondary victim who has no close tie of love and affection with the immediate victim - a mere bystander.
· Where the plaintiff suffers psychiatric injury otherwise than as a result of the defendant causing physical injury or imperilment.
However, the Law Commission recommends legislative reform in limited areas, most notably that concerning recovery by plaintiffs who suffer negligently induced psychiatric illness as a result of the death, injury or imperilment of a person with whom they have a close tie of love and affection but where the plaintiff was not directly involved in the accident.  In these circumstances, the Law Commission recognises the apparent arbitrariness and unfairness of the present law and proposes that the position is relaxed to allow for recovery by plaintiffs who are not directly involved in the accident or present at the scene during the immediate aftermath and also by plaintiffs who suffer injury not as a result of a “shock” but after perhaps more prolonged periods of exposure to the results of a defendant's negligence.
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