LIABILITY INSURANCE: NEW PERSPECTIVES


  


Psychiatric Illness Claims





Introduction


The law of negligence in relation to compensation for psychiatric injury (unaccompanied by physical injury) is generally regarded as unsatisfactory by judges, lawyers, academics, plaintiffs and defendants.  The law is complex and inconsistent.  Defendants face difficulties of legal uncertainty since this area of law depends on policy considerations; there are also forensic evidential difficulties of substantiating an alleged psychiatric injury as well as factual uncertainties regarding the number of potential claimants.  For claimants the area is difficult because the law may appear arbitrary and unpredictable; the law also seems to be unfair.





The Law


The development of the law on compensation for psychiatric injury has been governed by the common law.  It has been developed in a piecemeal fashion.  The development of the law in this area has been influenced to a greater extent than other areas of law by policy considerations and forensic difficulties.  This is for two reasons:





1.	A traditional judicial dichotomy between physical and psychiatric injuries in an attempt to avoid the evidential difficulties of substantiating psychiatric injuries;





2.	Rules limiting recovery so as to restrict the number of potential claimants.





It is well established law that there is no compensation for mere grief and distress in the absence of other injury:





	"In English law no damages are awarded for grief or sorrow caused by a person's death.  No damages are to be given for the worry about the children, or the financial strain or stress, or the difficulties of adjusting to a new life.  Damages are however recoverable for nervous shock, or, to put it in medical terms, for any recognisable psychiatric illness caused by the breach of duty of the defendant ...





	Somehow or other the court has to draw a line between sorrow and grief for which damages are not recoverable; and nervous shock and psychiatric illness for which damages are recoverable..." (Lord Denning MR, Hinz -v- Berry [1970] 1 All ER 1074 at page 1075)





By contrast, compensation for psychiatric illness is well established:





	"While damages cannot, at common law, be awarded for grief and sorrow, a claim for damages for "nervous shock" caused by negligence can be made without the necessity of showing direct impact or fear of immediate personal injury for one's self..." (Lord Wilberforce, McLoughlin -v- O'Brian [1983] AC 410 at page 418)





and:





	"There is, to begin with, nothing unusual or peculiar in the recognition by the law that compensatable injury may be caused just as much by a direct assault upon the mind or the nervous system as by direct physical contact with the body.  This is no more than the natural and inevitable result of the growing appreciation by modern medical science of recognisable causal connections between shock to the nervous system and physical or psychiatric illness.  Cases in which damages are claimed for directly inflicted injuries of this nature may present greater difficulties of proof but they are not, in their essential elements, any different from cases where the damages claimed arise from direct physical injury and they present no very difficult problems of analysis where the plaintiff has himself been directly involved in the accident from which the injury is said to arise.  "(Lord Oliver, Alcock -v- Chief Constable of South Yorkshire [1992] 1 AC 310 at page 407)





and:





	"Shock by itself is not the subject of compensation, any more than fear or grief or any other human emotion occasioned by the defendant's negligent conduct.  It is only where shock is followed by a recognisable psychiatric illness that the defendant may be held liable." (Lord Lloyd, Page -v- Smith [1995] 2 All ER 736 at page 760)





Personal Injury


The definition of "personal injury" (as it occurs in the rules of the Supreme Court and various statutes) is as follows: 





	"personal injuries includes any disease or any impairment of a person's physical or mental condition."





This is a very broad and general definition.  Not all personal injuries are compensatable; some limitations are imposed by legal rules for policy reasons and because of forensic difficulties.





Psychiatric Injury


The term "nervous shock" is a legal term of art and appears to be derived from consideration of cause rather than effect.  The term unknown to medicine.  Psychiatric illness which can be precipitated by the perception of traumatic events include post traumatic stress disorder; this diagnosis is made on the basis of certain criteria.  Other conditions include depression, panic disorder, agoraphobia, obsessive-compulsive disorder, social phobia, somatization disorder.





Primary Victims and Secondary Victims


The law on compensation for psychiatric illness unaccompanied by other injury has traditionally used an analysis which considers claimants as either "primary victims" or "secondary victims".





Primary victims experience shock in respect of their own safety; they are participants in the event.  Secondary victims experience shock in respect of the safety of others; they are non-participants in the event.





Consider this example:  a lorry negligently collides with a car; the car driver sustains horrific injuries and the accicent is witnessed by a pedestrian bystander.  The driver of the car is considered the primary victim and the pedestrian bystander is considered the secondary victim, should either of them experience nervous shock as a result of the negligence of the lorry driver's negligence.








Primary Victim


The test of liability for psychiatric injury caused to a primary victim is that of foreseeability of personal injury:





	"Liability for physical injury depends on what was reasonably foreseeable by the defendants before the event.  It could not be right that a negligent defendant should escape liability for psychiatric injury just because, though serious physical injury was foreseeable, it did not in fact transpire.  Such a result in the case of a primary victim is neither necessary, logical nor just." (Lord Lloyd, Page -v- Smith [1995] 2 All ER 736 at page 759]





and:





	"There is no justification for regarding physical and psychiatric injury as different "kinds" of injury.  Once it is established that the defendant is under a duty of care to avoid causing personal injury to the plaintiff, it matters not whether the injury sustained is physical, psychiatric or both.





	Applying that test in the present case, it was enough to ask whether the defendant should have reasonably foreseen that the plaintiff might suffer injury as a result of the defendant's negligence, so as to bring him within the range of the defendant's duty of care.  It was unnecessary to ask, as a separate question, whether the defendant should reasonably have foreseen injury by shock; and it is irrelevant that the plaintiff did not, in fact, suffer any external physical injury." (Lord Lloyd, Page -v- Smith [1995] 2 All ER 736 at page 761)





The test is therefore one of foreseeability of physical injury (rather than the more specific test of foreseeability of psychiatric injury).





Secondary Victims


The law relating to liability for psychiatric injury in respect of a secondary victim is complex; it has evolved in a piecemeal fashion from a number of House of Lord decisions.  The potential numbers of claimants can be very large.  The law has been examined in the Hillsborough case (Alcock -v- The Chief Constable of South Yorks [1992] 1 AC 310); the law may be conveniently summarised by the following propositions:





1.	The plaintiff must have sustained a recognised psychiatric illness;


2.	Psychiatric illness was reasonably foreseeable;


3.	The relationship between the secondary victim (plaintiff) and the primary victim must be one of closeness based on ties of love and affection;


4.	There must be a "shocking" or traumatic event;


5.	There must be proximity in space and time of the secondary victim to the shocking event ("the aftermath").


6.	The psychiatric illness must have been caused by the shocking events (ie the illness was caused by the perception and not merely the fact of the event). 





Although these legal principles are readily stated, their application in fact is a matter of degree.  Accordingly, the application of the law in this area gives rise to massive difficulties.





New developments: exposure to risk cases


Psychiatric injury provides a growth area for litigation.  Conventional claims have been formulated in respect of work-related stress.  However, a novel cause of action is based on the risk of physical injury in circumstances where physical injury has not been sustained but the fact of the risk has given rise to psychiatric injury.  This was the basis of the claim in the recent Creutzfield-Jacob disease litigation.  Such claims can be potentially very wide since the concept of safety in relation to consumer products is relative rather than absolute; any consumer product can be associated with some risk.  The claimants in such cases appear to be primary victims since their apprehension is in respect of their own safety and well being.





The following appear to be the common features of such claims:





1.	Claimants have been exposed to a risk of physical injury caused by negligent conduct or defective product;


2.	The risk is not necessarily quantified (and may be theoretical).


3.	The claimants suffer psychiatric injury but not physical injury as a result of their exposure to the risk of physical injury.


4.	There may be some limitation on the class of claimants (for example, arising out of the characteristics of the claimants or the nature of the exposure).





The number of potential claimants in respect of this sort of claim is extremely high.  Claims of this sort have already been formulated in respect of risk of HIV due to exposure to infected medical personnel, risk of CJD due to use of human growth hormone, risk of heart valve failure in patients implanted with certain types of heart valves.  The list is endless and the possibilities are boundless.  Claims formulated in this way also avoid the necessity of having to demonstrate physical causation since physical injury is not a condition precedent.  It seems that exposure to any physical agent which is associated with risk of physical injury but does not itself cause physical injury can form the basis of the claim for psychiatric injury.  





Conclusion


The law on compensation for psychiatric injury unaccompanied by physical injury has evolved in a piecemeal fashion and has been influenced by forensic and policy considerations.





Liability in this area was restricted for policy reasons and limited by the imposition of common law rules as a means of controlling the floodgates of an unknown but huge number of potential claimants.  Recent developments in the common law have tended to expand potential liability of defendants.  There has also been increasing recognition that psychiatric and physical injury are both manifestations of personal injury and that there is no logical basis for distinguishing between the two.





Recent developments in litigation have concerned "risk of exposure" cases.  In such cases liability is based on psychiatric injury sustained as a result of risk of physical injury due to exposure to a physical agent without actually sustaining any physical injury.  The possibilities for liability appear boundless.
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