Part 36 Offers and Payments (into Court)

By

J. A. Moore

This note is illustrative and begins to look just beneath the surface of the articles published elsewhere. Since this is a personal view I refer to issues and matters I find of interest and importance. I trust that it will assist you with your own understanding of this Part of the New Procedure Rules.

The procedure under the old regime was set out in Order 22 of the Supreme Court Rules. In general terms, any defendant could pay into court a sum of money in satisfaction of any cause of action. Having made a payment in the defendant gave notice to the claimant confirming the sum. Neither the fact or amount of a payment in was disclosed to the trial judge until liability and damages had been disposed of, Order 22 rule 7(1). No admission was implied from a payment in. The defendant was not bound to make any payment for interest, but if interest was awarded there was a risk that the payment in would be insufficient.

When the notice of payment in was served the claimant had 21 days to accept the sum in satisfaction, following which all proceedings were stayed. In addition the claimant would be entitled to all his cost of the entire action, Order 62 rule 5(4).

If the money in court was not accepted within 21 days it could be paid out only with the order of the court. The application for an order could be made before, at or after the trial. On an application the court would deal with the question of costs. The court had a complete discretion as to costs after trial, to be exercised judicially (for our purposes that almost always meant costs following the event). As a result the defendant who paid into court in excess of the final award was entitled to be paid his costs from the date of the payment in, Findlay v Railway Executive (1).

In those circumstances the claimant would have his costs up to the time of payment in, the defendant should have his costs after it, Hultquist v Universal Pattern Limited (2). Of course, if the claimant had beaten the payment in then, in the usual run of things, he would recover all his costs of the action, Cooper v Whittingham (3). The accepted practice was to look at the position at the end to see whether the amount paid in was more or less than the sum awarded.

Offers could be made "without prejudice save as to costs" in accordance with Order 22, rule 14(1), which codified and extended the decision in Calderbank v Calderbank (4). The writing of a Calderbank letter did not equate to a payment into court and was, in fact, effective only in actions for claims other than money, see Order 22, rule 1(6).

A great misunderstanding grew up around Calderbank letters, they never were a satisfactory substitute for payments in. They could work in relation to claims that were about more than money, perhaps an injunction or declaratory relief. The Court of Appeal made the position clear in Cutts v Head (5) in which it was held that a Calderbank letter ought not to be used as a substitute for a payment into court. It was said that, as a matter of principle, an offer made by a Calderbank letter must be backed up by a payment in to give any protection against costs.

In the Calderbank case (which was a divorce case about properties bought during the marriage) the wife wrote an offer letter (the first Calderbank letter) and later confirmed the offer in an affidavit. The Court of Appeal held that she could not rely on the letter, but the affidavit contained an offer the husband ought to have accepted. As a result the right order would be that the husband should have costs up to fourteen days after the filing of the affidavit (considered a reasonable time for acceptance) thereafter the wife should have her costs of the proceedings. It really is curious how many cases that establish a principle do not themselves succeed on that principle, Donaghue v Stevenson, and the Hedley Byrne cases for example.

But little in law, as in life, is as straightforward as that. The idea of making an offer through a letter rather than parting with the money did appeal to a number of people, defendants and their insurers, solicitors, some judges and even Lord Woolf. After all it could be done elsewhere, in arbitration, in Admiralty cases, and of course in divorce, so why not in pure money based litigation? As a result mixed messages began to appear.

In Singh v Parkesfield Group plc (6) the Court of Appeal followed the Cutts line, saying that the court should not take into account an offer made "without prejudice save as to costs" where a payment into court could be made. In Butcher v Wolfe (7) the Court of Appeal held that an offer made before the action started, initially refused, but accepted later, could be taken into account by the trial judge who was entitled to order the claimant to pay the defendants costs. This was another property case, so not of general application, but the genie was out of the bottle. Calderbank letters could work, and may well be an important consideration in the exercise of the court's discretion with regard to costs. In between these two cases we had received, in July 1996, Lord Woolf's Final Report, Access to Justice. In chapter 11 Lord Woolf proposed a greater role for offers to settle which he said would be an important part in the general approach in promoting early settlement and a change in culture which was fundamental to reform. 

Lord Woolf recommended that payments into court be replaced by a system of offers. Any party could make an offer, the offer could cover the whole case, or just some issues, offers could be made before proceedings started, there should be financial incentives to claimants to make offers and the court should exercise its discretion more widely in respect of costs and interest where offers were made. He added that it was the offer that should be the critical step, the backing of it by a payment in would be secondary and optional. The rule in Cutts would go and Calderbank letters/offers would be the currency of litigation, it would only be in an unusual case that the absence of a payment in should undermine the reasonableness of the (defendant's) offer.

Lord Woolf said that he considered that the defendant's potential entitlement to all his costs was a sufficient incentive to make offers. As for claimants, he did not recommend any change as "imposing any more vigorous sanction on a claimant for not accepting an offer would constitute undue pressure to settle".

The claimant needed, in the view of Lord Woolf, a significant incentive to balance the costs risk attaching to not accepting a payment in. This, he said, should take the form of additional interest above that ordinarily payable on damages (I refer to the effect of this in a later note).

How does that translate into Part 36 of the New Procedure Rules? Part 36 contains Rules about offers to settle, payments into court and the consequences. Although that is what Part 36 is about Rule 36.1(2) makes it plain that a party may make an offer in any way he chooses, but if it does not comply (with Part 36) it will only be effective if the court orders that it should be so. Therefore it is worth following the procedure laid down in order to avoid post event justification and argument. Almost as a post-script the description of the scope of Part 36 tells us that its terms apply to Part 20 

claims (third party claims in the old system). Therefore, the defendant can make a Part 36 offer to a "third party" as if he were a claimant.

From here things start to become a little more complicated. Part 36 tells us that an offer, if made by a payment into court is called "a Part 36 payment", otherwise it is " a Part 36 offer" (do I foresee nice arguments about when is an offer not an offer?). But an offer by a defendant to settle a money claim, after proceedings have started, can only be made by a Part 36 payment, that is if you want your costs when the claimant fails to better it, Rule 36.3(1).

By the way, Part 36.2(5) says that none of this applies to claims on the small claims track, unless the court orders otherwise. For small claims you have to go to Parts 26 and 27.

Under Part 36.10 where an offer is made before proceedings are started (the offer must include a proposal to pay costs, Rule 36.10(2)(b)) the court will take that into account when making a costs order. That is, if the claimant has had at least 21 days to accept it before proceedings started, and the sum offered, or at least an amount which is not less than the offer, is paid into court (thereby becoming a Part 36 payment) within 14 days of service of the claim form. (Can I make on offer, then make a payment of a larger sum, but still have protection on costs from the date of the lower offer? I would imagine not, but the Rules seem to permit of the possibility). Whatever the position speed off the mark is very much of prime importance in this situation. It really is an impossibly tight timetable, particularly if there is money to collect beforehand, e.g. the excess or contributions from a following market. If you cannot comply with the latter, there is no protection from the former. Where the claim includes non-money elements other considerations apply, but I shall not delay on those here.

The form and content of the offer are set our in Rule 36.5. To comply with Part 36 the offer must be in writing (so no telephone proposals); it must relate to the whole, or part of the claim, or any issue in the claim (I was just wondering why anyone would want to make an offer which did not): it must state what the offer relates to (by reference to the appropriate paragraphs of the claim letter would be safest); state whether it takes account of any counterclaim; if it does not include interest it must comply with rule 36.22(2); it can accept a proportion of liability; if made less than 21 days before the start of the trial it must state that it can only be accepted upon agreement for costs or the courts permission (this last requirement applying only in a non-money claim as a Part 36 payment would be required otherwise).

When a payment in is made the requirements are the same as for the offer. It can cover the whole of the claim, part or issues as the defendant wishes. The contents of the payment notice to be filed must include, see Rule 36.6(2), the amount of the payment; which part of the claim or issue it relates to if it does not cover the whole claim; whether it takes into account any counterclaim; whether credit is claimed for any interim payment; if it does not include interest it must give the details required in Rule 36.22(2)(see the interest note later).

Part 36.9 highlights an area of payments, and now offers, which has never been fully used, that is clarification. Under the old rules, Order 22 rule 1(5), a claimant who was embarrassed by a payment in could ask that sums be attributed to each cause of action. If I were ever to have been a claimant I would certainly have used that approach as it would give the opportunity to break up the payment in into its constituent parts, accept some and attempt to negotiate up others. Under Part 36.9 there is a much plainer approach to clarification. The defendant, within seven days of receiving the offer or notice of payment, may request clarification and the effective date in respect of interest may be delayed, having an immediate consequence on costs and interest.

A payment or offer may be accepted at any time, if a written notice is given not later than 21 days after it was made, see Rules 36.11(1) and 12(1). However, if the acceptance is within 21 days of the trial date the court's permission will be required.  In almost all cases the claimant will be entitled to his costs, as a right, Rule 36.13(1).

A Part 36 offer can be made by the claimant as well as by the defendant. The requirements as to the form and content of the offer set out in Rule 36.5 apply equally to the claimant's offer as the defendant's offer. The provisions for acceptance are the same. If the defendant accepts the claimants offer the claimant is entitled to his costs, Rule 36.14.

If the claimant's offer or (defendant's) payment relate only to part of the claim or certain issues in the action, an application to the court will be necessary to decide the liability for costs, Rule 36.15(3).

A Part 36 offer is treated as "without prejudice except as to costs" and the fact of it, or a payment in is not made known to the trial judge, Rule 36.19. But matters do not rest there. This sub rule introduces a new, and perhaps sinister, sting at the end of its tail. Rule 36.19(3)(c)(ii) provides that where liability has been decided before any assessment of money, in a split trial for example, "the fact that there has or has not been a Part 36 payment may be relevant to the costs of the issue of liability" in which case the fact of a payment (or not) can be communicated to the trial judge. Does this open an argument that the defendant could/should have made a payment, but did not do so, and the absence of it, or the amount of it, are relevant to the costs of the liability issue? But in what way? It must be something new and in addition to the usual, costs follow the event approach. So it could be wasted costs, indemnity costs, costs of issues or aspects of liability, interest on costs. Not all of these are necessarily a problem for the defendant alone, but since most of the new rules are intended to benefit the claimant we may have to watch how this rule is interpreted.

Where at trial the claimant fails to better a Part 36 payment or fails to obtain a judgment more advantageous than his Part 36 offer, then (in the new language of Rule 36.20(2)(a) and 21(4) "unless it considers it unjust to do so") the court will order the claimant to pay any costs incurred by the defendant after the 21 days for acceptance. Although the words "any costs" may appear encouraging to defendant's insurers I do not think that there is a chance of recovering everything. What I am more concerned about is the unless the judge "considers it unjust to do so" discretion. This more than permits the judge to find, in the words of The Overriding Objective, that dealing with the case justly and proportionately, having regard "to the financial position of each party", Rule 1.1(2)(c)(iv) dictates that the costs of the successful defendant (for which read insurer) should be reduced, or even disallowed as against the unsuccessful claimant.

Anyway what about costs assessed and paid as we go along? (for which see Part 44). How are those going to be dealt with if the defendant's payment is not bettered? Claw back? Not simple, cheap, quick or very convenient. There is a good deal about how the court will decide the amount of costs in Part 44 (conduct of the parties before and during proceedings, and the efforts made to resolve the dispute).

But let us look again at the words of Rule 36.20(1)(a) and (b). The first sub-paragraph reproduces the failure to beat the payment in position as it was under the old Order 22, but the second looks like something quite new. It says that if the claimant fails to better his own offer he must pay the defendants costs. This really is quite dangerous for the claimant, or do I really mean the claimants solicitors? It is they, or perhaps counsel who will express a view as to the sum to go for. If they get it wrong they may face a negligence suit for all the losses suffered by the claimant. These could include the costs of the primary action as well as interest. The negligence would be, not just coming to the wrong decision about the sum, but the advising that an offer be made in any event. Clearly the claimant does not have to make an offer, so why should he do so? The answer is because he seeks to make an additional profit, in this case additional interest

If at trial, the defendant is held liable for more than the payment sum the court may order interest on the money awarded at not more than 10% above base rate (which is 5% at the moment) so 15%, in addition to any other interest awarded, costs on an indemnity basis, and interest on the costs at the same rates as before (another 15%) Rule 36.21(2) and (3). These rates are to be ordered unless the court considers it unjust to do so. When considering whether it is unjust the court will take account of the amount of any offer, the stage at which an offer or payment was made, the information available to the parties and the conduct of the parties in giving such information for the purposes of enabling the offer or payment into court to be made or evaluated. Remember the Rule 36.9 clarification, openness and clarity may be the best policy even (do I mean especially) in the case of payments.

Now we come to the two big questions. Since all the penalty interest provisions relate to offers and payments, am I better off not to make one? Just turn up at the trial, if I lose I pay the award, interest and costs, but (perhaps) not the additional 15% penalty on them. There is no specific provision for that to be ordered so I would have less of an exposure. But judges have a complete discretion; it would seem unreal that a defendant making a payment (or an offer to settle) should suffer more than a defendant who does not should.

Secondly, if it is best in the long run to ensure that you do not pay penalty interest on the award and costs, how? Settle before proceedings, make an offer as quickly as possible, settle by negotiation during proceedings, go to mediation or some other form of ADR. Whatever you do, do not go to court and that of course, is the whole point of the New Procedure Rules.
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