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The columns of this paper have provided a valuable resource for those searching for the latest problems to affect liability insurers.  The majority of articles have been produced by solicitors and the repetition of the points made should have led to a response from insurers, and a line being drawn by the editor.  However, insurers have not responded, and Axa v Field continues to provide the same weekly revelations.  We detail here a few of the issues relating on Liability wordings, which have been raised and remain outstanding for resolution by the liability market.  





Cause and Event





Since the series of decisions relating to “event” and its analogues, particularly the House of Lords decision in Axa v Field, this has been one of the most popular areas of analysis for solicitors.  





The main thrust has been the difference in meaning between words used in original and reinsurance wordings.  The recent decisions have given rise to question as to what is meant by words in common use in Liability policies.  It has become apparent that when using the word “cause” or “originating cause”, as Liability insurers frequently do, not least when defining their maximum sums insured, they are leaning on a concept in which they should have no faith..  The problem has been recognised by philosophers for thousands of years.  J.S. Mill, for example, argued that a uniqueness of or plurality of causes may lead to an event:  However, this is not just a case of philosophical hypotheses; real cases involve just such arguments.  





The implications for insurers are enormous.  An occurrence or occurrences which they may have thought could be aggregated by “one original cause” could alternatively be argued to be due to separate causes and so give rise to multiple losses under the policy.  The answer to the problem is simple - find a new way of structuring the policy and the limit it provides, with the indemnity provided and the limit applied as far as possible on the same basis.





“Claims Made” has traditionally been seen as the alternative trigger, but may only bring a different set of problems.  Recent decisions in BNP Mortgages Ltd v Page & Wells and Sun Alliance & London Insurance plc (1994), and Haydon v Lo and Lo, illustrate the problems of notification and identifying what constitutes a claim.  The problem of “cause” also remains for some original wordings where the limit is so defined, and also in relation to treaty cover.





The Bermudian insurers have adopted the “occurrences reported” trigger as their preferred solution. Unencumbered by the need to perpetuate market practice and drawing on the experience of the American litigation of traditional wordings, they provide cover for an occurrence, or of a claim arising therefrom, provided notice is given to insurers during the policy period.  An occurrence is defined as “an event” or “continuous, intermittent or repeated exposure to harmful conditions” which commences after inception or a retroactive date and before termination of the policy.  This wording has the advantage that policy trigger and policy limit are defined by the same occurrence and, critically, cover is provided in the aggregate in respect of all occurrences. 





If all policies worked on the same aggregated basis then the issue of “event” becomes very much more theoretical and less commercially threatening.  Reinsurers might have their own views on such a development however.





Electromagnetic fields 





Another issue which has periodically been raised in this paper is the latest developments on the subject of electromagnetic fields, and this, again, mainly from the point of view of scientific researchers, and lawyers.  For insurers the subject provides a perfect illustration of the liabilities, known and as yet unknown, which were not considered when current wordings were produced and which might indicate that a rethink on the structures of wordings is necessary.  





Public comment from insurers in this area has been minimal, but there are issues to be dealt with, and the insuring market cannot afford to wait until  problem is confirmed.  By then it will be too late.  There is of course nothing that an be done with regard to past exposures, and many insurers have already accumulated substantial potential liabilities which may one day materialise.  We do not propose claims made wordings with an aggregate limit as the appropriate solution.  There remains the difficulty in determining what constitutes a claim, and we suggest insurers reconsider their wordings to clearly state how indemnity will apply in order to avoid aggregation or disputes over applicable policy years





Pollution





The concern about how cover should be provided for pollution liability also continues to trouble insurers.  The status quo really cannot continue.  One suggestion is that significant pollution risks be insured under an EIL Policy.  Those risks may then be fully assessed and cover could even be contemplated for gradually operating injury or damage.   There seems little support for following the example of USA insurers in the mid eighties where pollution cover was excluded entirely from CGL policies with the result that even a circumstance such as leakage from a domestic heating oil storage tank would be excluded. 





There are presently two wordings which are currently widely used in the UK market to limit pollution exposure, one produced by Lloyd's and the other by the ABI.  Both are regularly and whimsically amended, but we deal here with the basic wordings.





Where cover is subject to NMA1685, pollution must be due to "a sudden, unintended and unexpected happening during the period of this insurance."  By virtue of the operative clause, the injury or damage must also occur during the period of insurance.   Obviously, if the  “happening” occurs just prior to the end of the period, and there is any kind of ongoing injury or damage, possibly of a latent nature, then the insurer will be faced with denying reasonable coverage or running the risk that he loses the protection presently considered afforded by this wording on a subsequent occasion. 





The ABI wording provides for all injury and damage arising from an "incident" happening during the period of insurance and applies to any subsequent injury or damage no matter when this occurs.  Thus, the Policy will apply to damage which may occur years after the incident, and will also apply to a latent incident, which may not be discovered until years later.  Damage need not immediately follow the "incident".  This, coupled with an aggregate limit of indemnity potentially creates a “long-tail” problem which could be a disaster for Excess Layer Insurers or Reinsurers.   





A further problem is that "incident" (like “cause”) is not defined.  It could be the event causing the release of the pollutant, the actual release, or the initial injury or damage.  This same difficulty afflicts the term “happening” as used in the NMA wording. 





The most sensible approach would appear to be to have the “release” as the policy trigger, it being closest in time to the Injury or Damage  A suggestion from the Liability Underwriters Group in 1993 was that cover should be triggered by a sudden specific and identifiable release of the pollutant which takes place in its entirety and becomes evident during the period, and that the injury or damage must occur during the period of insurance or within twelve months from the commencement of such release.  Obviously this may be regarded as restrictive as far as a release over more than one period, but it is worthy of discussion as a means of defining cover.





Conclusion





The construction of a wording to replace our present structures seems a little like playing with a jigsaw where the pieces not only do not fit, but also change shape at will.  There are a number of aims - which can all be summed up under the single concept of “clarity”.  Present wordings in use in London by and large do not offer clarity.  The fail in a number of significant respects, including those outlined above.  Happily we have not, thus far,  suffered the major litigation of wordings experienced so damagingly in the United States.  That situation is already changing and Insurers must learn from the experience of others lest they suffer the same fate. 
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