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Recent court decisions, mainly relating to actions resulting from the problems within Lloyd's have brought to the fore definitions of "event", "originating cause" and similar words used within original Liability and Treaty wordings, and this will be one of the subjects of debate at the Conference.  The particular circumstances have mainly related to the application of Errors and Omissions policies, and subsequent Excess of Loss Treaties, but Liability Insurers would be advised to consider the impact on their business, and look closely at the decisions in Caudle v Sharp, and Axa v Field.  Any certainties of "originating cause" are thrown into doubt, and the differences in interpretation and application to original insurances and treaties emphasised.  These interpretations are of particular relevance to many of the recently recognised causes of injury or damage where there may be long causation periods, aggregating causes, indefinable outset and exposure, and interacting causes.





The concern with these definitions in Public Liability Policies arises for two reasons, neither of which have to do with the fundamental basis of indemnity or the policy trigger.  The points at issue are in relation to the amount of indemnity provided, and subsequently with how claims may be dealt with by reinsurers.  





The Public Liability Policy, as presently structured, is not the ideal vehicle for providing cover for long tail liabilities.  Market tradition demands that cover is provided for injury and damage occurring during the period of insurance.  This is clear enough in intent, if in any set of circumstances it may not be easy to define in which period of insurance the injury or damage occurs.  From an insurer's point of view cover on such a basis may be foolhardy, and the problems of long tails and aggregating limits are well known.





The problem is enhanced through the methodologies used to apply a limit to the indemnity provided.  Liability Insurers have a number of methods of applying such a limit.  In the case of Public Liability, there is a reluctance to provide any form of aggregate limit in the period of insurance, and the "cause" of the loss is the defining feature used by most insurers.  In this context it is important to distinguish between "cause" in defining the limit, and cause in establishing the legal liability of the insured.  A typical wording limits liability to "any one occurrence or series of occurrences arising from one originating cause".  (Some insurers introduce the word "Event", but then give it a definition similar to the above.)  Whilst the injury or damage must occur during the period of insurance the cause of that injury or damage may occur outside it.  The means used to define the limit remove the basis of indemnity from the limit applied to it; cause and consequence are separated..  However, because that original cause may relate to more than one policy, the problem of aggregation arises. 





In respect of Products Liability, three different methodologies are used.  The usual method is for a limit to be applied in the aggregate to all injury and damage occurring during the period of insurance.  This has the virtue of providing a limit which relates directly to the indemnity provided, and for the purposes of the original policy eliminates any necessity to try and define an "original cause."  Other insurers adopt alternatives by limiting liability to all claims made against the insured during the period, again a relatively clear statement of intent, and one which may be easily applied.  In both these cases insurers ignore cause as a factor in providing or limiting indemnity.  However, other insurers do introduce the concept of an "original cause" by limiting cover in the aggregate to "all occurrences due to one source or original cause."  This again separates cause and consequence, and the original cause could give rise to a number of occurrences in different periods, or there could be several original causes giving rise to multiple aggregate limits in the same period.





In Axa Reinsurance v Field, Lord Mustill differentiated between “Event” and “originating cause”: "In ordinary speech, an event is something which happens at a particular time, at a particular place, in a particular way", whilst "A cause is to my mind something altogether less constricted.  It can be a continuing state of affairs; it can be the absence of something happening.  Equally the word "originating" was in my view consciously chosen to open up the widest possible search for a unifying factor in the history of the losses which it is sought to aggregate."  This decision was in relation to an Errors and Omissions and an Excess of Loss Treaty wording, but it is important for Liability Insurers, not only because it illuminates the difference between the wording of treaties and original wordings, with the consequent dangers, but because it establishes the mutable interpretation of "originating cause".  Not only are cause and consequence not synonymous, but the definition of cause is elusive.  The problem for insurers and reinsurers is that in any given set of circumstances, depending on the number and size of claims, there may be advantages in the wider "originating cause" as a unifying factor, whilst in others the narrower "event" definition may be preferable, or a point somewhere along a continuum between the two may be beneficial.  





Traditionally insurers have been inconsistent about interpretation, treating claims circumstances on their merits.





An example of the difficulty may be illustrated by attempting to identify originating cause where injuries arise from electro-magnetic fields due to electricity distribution.  Attempting to relate this to an "originating cause" is almost impossible.  It could be, for example, the point when electricity was first transmitted, the period during which it was first transmitted, the time when each individual claimant was first exposed, or the whole period of their exposure,





Similarly, in cases of injury due to legionella bacteria the originating cause giving rise to the injury may be the introduction of bacteria to the system, the gradual build up of bacteria, a gradual emission from a water or cooling tower, or the exposure of each individual to the bacteria





At present Liability Insurers have, therefore, an unusual situation whereby they are providing cover for injury and damage occurring over a potentially indefinable period, and limiting it by looking at a cause not easily identified, and which may also be over an indefinable period.  The two periods covering cause and consequence may be many years apart.  





The potential answers, assuming that "losses occurring" is to continue as the basis of cover, present difficult problems.





An attempt could be made to overcome the problem by defining more precisely the meaning of "original cause".  There are a number of possibilities, and the following are a few definable interpretations, which may be worth consideration.





�symbol 149 \f "Times New Roman" \s 7 \h��	the proximate cause - "the active, efficient cause that sets in motion a train of events which brings about a result without the intervention of any force started and working actively from a new and independent source." (Pawsey v Scottish Union & National 1908).  This has the benefit of some legal definition.


�symbol 149 \f "Times New Roman" \s 7 \h��	the act creating a pre-condition for injury or damage to occur,


�symbol 149 \f "Times New Roman" \s 7 \h��	the result of that act manifesting itself in a dangerous situation,


�symbol 149 \f "Times New Roman" \s 7 \h��	a substantial intervening event, natural or otherwise, resulting in injury or damage,


�symbol 149 \f "Times New Roman" \s 7 \h��	when the insured becomes aware that there is a situation which may give rise to a claim,


�symbol 149 \f "Times New Roman" \s 7 \h��	when an injured party is first exposed to injurious conditions,


�symbol 149 \f "Times New Roman" \s 7 \h��	when the injured party first consults his medical practitioner.





There is an argument for the defining features of "originating cause" with a view to bringing the basis of cover and the limit definition closer.  This would be easier to identify and less likely to be disputed.  However, this may narrow the definition and lead to the application of the limit of indemnity more times than insurers may wish.  In general the further one goes back in time, the more claims are likely to be brought within a single originating cause.  For example, if an insurer uses proximate cause as the definition this is more likely to encompass a number of claims within one Limit of Indemnity; whereas concentrating on the immediate cause of injury or damage could lead to each individual claimant becoming a cause with its own Limit of Indemnity. 





However, what is suitable for one set of circumstances is inappropriate for another.  The problem seems to be almost insuperable, and an alternative solution may be the answer.





A concept which would help overcome these difficulties would be for insurers to ignore causation altogether and simply apply an aggregate limit to each year of cover, as some already do for Products Liability claims.  Although this solves neither the problem of the long tail, or how reinsurers may deal with the problem, it has the benefit of limiting original insurers' losses to an aggregate in each year, rather than multiple limits. 





Although any concept of reinsurance treaties mirroring original policies has been undermined by Axa v Field, a clear definition within the original policy could at least gives a basis for treaty reinsurers to reconsider their cover.  If the event in an original wording is well defined reinsurers may consider excess of loss cover on a similar basis.  As we have seen reinsurers at present will rely on "event" whilst original insurers generally limit cover on the basis of "original cause," and these are substantially different ways of looking at the same circumstances.
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