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ASPECTS OF LIABILITY CLAIMS HANDLING





Tactics



What to do, which route to choose,

What to aim for, targets,

Adjusting to the situation,

Strategy and constituents.



Managing The Team



Selecting the team,

Terms and conditions,

What to do and when,

Avoiding problems and disputes.



Reserving



Philosophy,

Types, mechanics and categories,

Avoiding creep and leap,

Assessing liability, quantum and contribution,

Costs and expenses,

Assistance and information.



Investigations



Timing, 

Why, when, who, where, how,

Managing papers, meetings,

Preparing reports,

Instruction and managing others,

What to concentrate on,

Appendices, correspondence, faxes and email.



Negotiations



Timing,

Categories and types,

Why, who, where, when,

Personalities and style,

Preparation, positions and fallback







Mediation



Agreements, procedures, tactics,

Pleadings,

Presentation,

Support papers,

Representation, timing, attendance,

Preparation,

Selection of the mediator



Claims handling



Relations with brokers, insured, solicitors, counsel and experts,

Correspondence, reports, meetings,

Identifying the target,

Planning the route, monitoring change,

Investigation and research,

Mastering and managing the process.



Part 36 offers



Requirements and style of correspondence,

Payments into court – when, why, who,

Timing, responses to offers,

Interest, penalties,

Investigations,

Strategic and tactical approach.





�Tactics



When I started handling claims a while ago, trial by ambush was the thing so I decided to read those who knew about such matters for inspiration.  Eventually, I turned to Karl von Clauswitz, a German General of the Napoleonic wars.  On tactics he said:



Tactics tried to impose upon the mechanism of its combinations the character of an arrangement universally valid and founded on the peculiar properties of the instrument.



I am not sure that I understand his comment now; I certainly did not understand it when I first read it.  What I think it told me is that, in claims handling at least, there is no one answer that covers all issues.  In truth, even now, there is not too much which is directly helpful.  Certainly there are self-education books and manuals written by the Chartered Institutes, a number of insurance companies and writers experienced in the subject.  However, the problem remains that there is such a diversity of considerations which require to be addressed in claims handling that one answer cannot be, and is never available.



In Chambers dictionary, "tactics" is defined as the art and science of the control and movement of forces in battle to achieve an aim or task.  It is also defined as the manoeuvres used or plans followed to achieve a particular short-term aim.  As our aim may not be limited to the short-term, it may be the long-term resolution of the claim, or even the performance of the account, this definition may not be wholly appropriate.  It may be, that when considering matters we are looking also at strategy.  General usage now tends to include strategy within the single description of tactics, but strategy itself was originally the science of planning and conduct of a war.  In particular, it was the long-term plan for success.



It may not be surprising therefore, that the most clear illustration of the use of tactics and strategy come from the military field.



There are many lessons from history; in the history of this country examples spring easily to mind.  Henry V at Agincourt, Nelson and Wellington in many battles against Napoleon, particularly at Trafalgar and Waterloo, General Montgomery at El Alamein and General Haig at the Somme.  More recently, there are examples to look to in sport.



The study, teaching and application of tactics and strategy is generally known as a soft subject.  That is not to say that they are without difficulty or easy to learn and apply.  Soft subjects are ideas, concepts and theories.  The hard subjects are specific matters; these include anything which is required to work within a defined framework.  An example of these would be the consideration of quantum, reserving, statutes and the application of the Civil Procedure Rules.  



(1)	These Rules are a new Procedural Code with the overriding objective of enabling the court to deal with cases justly.



(2)	Dealing with cases justly includes, so far as is practicable:



	(a) 	Ensuring the parties are on an equal footing; 

	(b) 	Saving expense;



Dealing with the case in ways which are proportionate:



	(i)	To the amount of money involved;

To the importance of the case;

To the complexity of the issues;

To the financial position of each party;



(d) 	Ensuring that it is dealt with expeditiously and fairly; and  

Allotting to it an appropriate share of the court’s resources, while taking into account the need to allot resources to other cases.



Most of the time we educate ourselves to addressing the hard subjects, but it is sometimes within the soft subjects that most progress can be made.  During the course of our discussions I will give a number of examples.  I shall attempt to give examples which are directly relevant to the tactics and strategy of claims handling, or which may be translated by analogy or consideration to produce a point which can assist in claims handling.  It is a matter for each of us to look within the situation and find a lesson, pointer or marker of value which can be used in our day to day work.  



The examples I give are, of course, limited in number and I will suggest that reference is made to the articles and books written specifically upon the subject.  Many dwell upon military matters but there are others from business and surprisingly good and useful practical lessons can be learned from the biographies of successful and influential members of society.



What to Do? What to aim for?



There is a dilemma in claims handling, what to do for the best?  Some times what is best in one case is the opposite of what is best in another.  Some times claims which appear to have a large potential come to nothing.  On other occasions, it is essential to attend to claims early in order to prevent them building into substantial multi-party issues with costs and interest running up.



Some times delay and inactivity are useful in testing the resolve of the claimants.  On other occasions delay only serves to permit opponents to more fully prepare their case.  Some times the insured's defence appears strong and self-evident, but crumbles under its first attack.  On other occasions research in the papers turns up the answer to all the allegations made.  



Even before considering what should be done and therefore the tactics and strategy to be adopted, it is necessary to decide what to aim for.  



This could be a general intention, perhaps the best resolution of the claim having regard to the interests of insurer and insured.  As a criterion, and guide, that is good enough, as a code to work by it lacks detail.



If, as happens in most cases, you are presented with the general, reduce to the specific and detailed as quickly as possible.  Be specific with yourself and your advisors as to what you wish to achieve.  Set the strategy to attain your wishes, then decide upon the tactics necessary to achieve them.  Create targets, both long and short-term.  Judge progress against such targets.  Appraise success and where necessary re-appraise and re-set targets. Be prepared to change or at least amend your strategy and tactics.  



It is for you to decide at each cross road or watershed what the next target should be, taking into account the material circumstances and the facts of each case.



Crux



A vital or decisive stage, point, etc.



Each case has its crux points.  These are the issues upon which the case will turn.  The sooner, and more clearly, you have identified and answered these points the better you will be able to address the disposal of the claim.  



Sherlock Holmes and Doctor Watson are hunting the hound of the Baskervilles.  They are tracking across country when night falls, they pitch their tent and go to sleep.  In the middle of the night, Homes wakes Watson.  "What do you observe?" he asks.



Watson Replies.



Horticulturally 		-	I observe that we are on the moors.



Meteorologically 		-	The clear sky tells me we will have a fine day.



Astrologically	By the position of the stars, I see we are in the northern hemisphere.



Horologically 	By the position of the moon, I see it is about 3: in the morning.



"Have I missed anything?"



"Yes, someone has stolen the tent."



The crux point may be in a contract or terms of appointment, it may be a matter of law, it may be in the evidence of a witness of fact, it may be in the evidence of an expert witness or it may be what judges sometimes call a point which "has the ring of truth".  How do you turn the judge around if he is against you?  If you can find and deal with, the crux point you may be able to achieve that task.  The crux point is very often the hinge upon which the case turns.



Sometimes, it is difficult to find the crux or the point of the case.  Sometimes, we do not actually begin to try to look for it.  Assimilate, soak up the facts and data, then sit back and extend your thoughts into what they mean.  What they tell you about the claim.  The facts and the gaps within your understanding of the facts are what you should address.  Look for the crux, the point in each case upon which the results will turn.



It is frequently important to make strategic and then tactical decisions early in the claim.  In order to make the appropriate decision it is necessary to have sufficient information, but quite early on in the claim you may have to decide whether you are to attempt to settle the claim, or to fight.



If it is decided to settle the claim, then it may be better to do so early before costs and interest run up on both sides and the claimant's attitude as to the claim sum hardens.



It may be appropriate to defend the claim, there may be good and valuable points in the insured's favour, there may be a reluctance on the part of the insured to contribute a large excess or deductible, there may be commercial reasons for the insured not to wish to settle or it may simply be that he does not consider that he is at fault.



The overwhelming majority of claims fall by the wayside, or are settled in correspondence, or through negotiation.  Those which go on to the next process arrive at Alternative Dispute Resolution, adjudication under the Construction Act, arbitration or litigation.  



When discussing ADR we usually mean mediation and since that subject and negotiation are to feature in a later seminar I shall limit my comment here to saying that, in my view, mediation is about interests not rights.  Therefore, if it is in your interests, and that of the insured to agree a settlement or compromise, do so.  The strategy and tactics leading to that decision and the execution of it are similar, and directly related to the matters which we shall deal with today.  



Adjudication under The Housing Grants, Construction and Regeneration Act 1996 have added a considerable additional dimension to claims involving building and construction projects.  The speed with which the Adjudicator is required to reach his decision, within twenty-eight days of the dispute being referred to him in most cases, dictates that certain tactics are set and adopted even before the claim crystallises. 



The practice and procedure in arbitration was revisited and completely changed by The Arbitration Act 1996.  This Act introduces a number of far reaching changes to previous procedures. At the moment there are five Pre-Action Protocols which have been brought into effect.  These apply to:-



Personal injury claims,

Clinical negligence claims

Defamation disputes

Professional negligence claims

Construction and engineering disputes.



Although, currently, there are only five, more are anticipated and the existing protocols are relevant in all cases.  Paragraph 4 of the Practice Direction – Protocols (C1 – 003) states, in cases not covered by the approved Protocol, the court expects the parties, in accordance with the overriding objective, to act reasonably in exchanging information and documents relevant to the claim and generally in trying to avoid the necessity for the start of proceedings.  Therefore, the Pre-Action Protocols indicate the sort of behaviour now expected of lawyers and potential litigants.  



By CPR 1.3, the objects of the Pre-Action Protocols are to encourage the exchange of early and full information about the claim; to enable the parties to avoid litigation by agreeing a settlement; and to support the efficient management of proceedings.  It is made plain by CPR 2 that the general aim is that before court proceedings commence the claimant and defendant each know the other's case; each may consider accepting or rejecting all or any part of that case; there is pre action contacts between the parties; earlier exchange of information; better pre-action investigation; the parties meet at least once to define and agree the issues; the parties may settle early and fairly; and the proceedings will be conducted efficiently.  It is made plain that the court expects all parties to comply with a material protocol.  



If non compliance leads to proceedings which might not have been commenced, or costs which might not have been incurred the court may order, that the party at fault pay the cost of proceedings; possibly paid on an indemnity basis; if the claimant is at fault he be deprived of interest; and if the defendant is at fault that he pay interest at a rate, not exceeding 10% above base rate.  



CPR then sets out the contents of the claimant's Letter of Claim.  



Agincourt 1415 - Henry V



English and Welsh army, 6,000 archers and foot soldiers.



French army about 24,000 mounted nobles and foot soldiers.



Superiority in numbers and power dictated a frontal assault against weak opposition.



Henry did not wish to fight because of illness in his army, his strategy was to avoid a battle and return to England.



The French mounted army was compressed into a narrow gap between two woodlands, was slowed by wet heavy ground, the front ranks were brought down by archers, the other two ranks crashed into them and fell and were despatched by foot soldiers.



Henry realised that the weight, armour protection, size and number of mounted cavalry made an open battle impossible for him to win.  His tactic was to choose an area constricted by two dense woodlands, the battlefield being a heavy sodden piece of land.  



By requiring a charge through the narrow gap across heavy ground the number, speed and power of the cavalry was nullified.  In fact, the number and weight of the individual horse and mounted nobles became a liability, many of them being crushed by following ranks.  



Henry knew that his archers were a formidable weapon against a static force, even if heavily armoured.



Henry’s concept (perhaps borrowed from Crecy nearly seventy years earlier) proved that his opponent’s over confidence and disregard were misplaced.



El Alamein - General Montgomery



Montgomery resisted attack by Rommel by fighting a defensive battle knowing that his machinery was inferior and his men untrained. 



Training then commenced and new equipment arrived allowing an offensive to begin. 



Decisive battle fought when Rommel committed to fight on unfavourable ground and with extended lines of supply.



The strategy was to remove Rommel’s army from North Africa, open the Suez Canal and gain access to the oil fields of the Middle East. 



Montgomery initially adopted the tactic of avoiding defeat.  For two years Rommel’s army had defeated the British in North Africa.  Montgomery knew that his men were not well trained and fought in ad hoc skirmishes losing badly to opponents whose equipment was faster and better armed. 



The tactic of fighting open running battles was abandoned, and in the first defensive battle Montgomery fought with a screen of tanks and guns used as immobile platforms.  This required Rommel to ‘come on to the punch’.  Montgomery plotted the route of attack, mining areas of vulnerability, permitting channels of approach and setting traps.



Having won the defensive battle, he received new equipment and trained his men; he then allowed a further attack, permitted Rommel to extend beyond a reasonable line of supply (so he could not receive new equipment or men or fuel) Montgomery committing his forces to a knockout blow.



Clearly Montgomery discovered the crux point, saw the reason for earlier defeats in the choice of fighting the wrong battle in the wrong way.  He prepared his initial position, then training for a move to his preferred and final position.  The identification of problems, the isolation of issues and answers and then the reliance upon the right personnel to deal with the matter point to methods which can be used in claims handling.



Claim in the South



Claim £13.9 million against three professionals

An immediate, and critical, investigation of the position of the claimant and each of the three defendants was carried out.  Considering matters from the point of view of each of the parties in turn.  This suggested a responsibility on the part of each of the defendants; it also became apparent that the claimant was claiming more than a reasonably sustainable sum.  



Multiple issues raised against the defendants.  Each issue having a damage sum attributed to it.

Each of the issues was considered in turn, and each was divided into smaller pieces/chunks for easier digestion.  This enabled a detailed agenda for proposals/offers or a payment into court



Solicitors and experts left to consider allegations and draft pleadings.

The involvement of solicitors and experts was kept to a minimum in order that the insured position be protected.  The pleadings were not permitted to become long and contentious, the experts’ reports were specific and were used as a platform to raise issues with the experts for the other parties.



View taken that insured liable, in part at least, early on.

The early appraisable permitted a view to be taken upon the quantum, and the insured’s likely contribution to it.  A reserve of £2.5 million against liability was put up with a cost reserve in addition.



Negotiations continued (and kept going) throughout claim period.

Although each of the parties was prepared to discuss matters, it became apparent that they did not attach the same degree of importance to maintaining regular contact and addressing the claims in smaller pieces/chunks.  By fax and telephone call a momentum was maintained with the other parties.  Several meetings were held on a bilateral basis where it was apparent that not all of the parties wished to meet.



Settlement Agreed at £9 million.

The claimant accepted a reduction in the settlement sum based upon a detailed criticism of their figures, the litigation risk, avoidance of time and further legal costs consequent upon continuing litigation.  The insured’s contribution was £2.25 million inclusive of costs.





Claim settled within twenty months

The relative speed of settling the claim was an important factor in reducing the claimant’s expectations and requirements, which in turn led to an agreement between the defendants.



Claim in the West



The claim for remedial work following bad construction was put at £2.5 million with consequential losses of £20 million.



It was clear that if the repairs advocated by the claimant were carried out extensive work was necessary with a significant consequential loss resulting.  It was important therefore to persuade the claimant away from those repairs, before any commitment had been made to them. 



An early appraisal of the position of the insured confirmed liability.  

An urgent and intensive investigation of the insured’s position made it plain that liability would attach.  Following an accelerated discussion process the insured accepted the position.



The insured alleged that satisfactory repairs could be carried out for less than £150,000.  

The expert considered the insured’s repair scheme priced at £150,000 and indicated, whilst it was possible to carry out repairs at that figure, it was unlikely that they would be satisfactory or stand the test of time.  The insured accepted that neither the claimant nor the court would be persuaded to accept repairs aimed down to the absolute minimum.



Experts were instructed to consider the issue and provide a costed repair scheme.  

In order to satisfy the insured and convince the claimant away from the much more extensive proposals an expert, whose reputation was well respected within the industry, was instructed to produce a scheme and costings so that the wisdom of it was entirely transparent.



The claimant was immediately provided with that scheme and the costing, meetings were arranged between the claimant’s expert and the insured’s expert.



In addition to being supplied with the expert’s report, remedial scheme and costings, the claimant’s expert was also permitted to meet with and discuss the remedial proposals advocated.









As result of discussions repairs were carried out at £600,000 with consequential losses agreed at £2 million.

Following agreement between the parties’ experts and then the parties themselves the repair cost was agreed at £600,000 the consequential loss and disruption being considerably reduced.  This in turn led to a settlement of the claim.  



The strategy was to settle at a reasonable figure as early as possible.  This strategy was based upon and immediate appreciation of the insured’s liability and the belief that had the claimant carried out the more extensive repairs, upon the advice of his expert, the court would most likely have accepted his action and his expenditure, as being reasonable in the circumstances.  



On the basis that the insured was liable in part at least it was clear that long, detailed and expensive litigation would lead to an increased final payment.  Therefore, a strategy aimed at settling the claim, upon reasonable terms, should be embarked upon.  To that end the claimant and other defendants were approached with a view to discussing the global claim and the individual elements of it, as a group and individually, in order to maintain the negotiating momentum.





Claim in the North



The insured was served with proceedings claiming £3million.

Before proceedings were commenced the insured argued that the claim sum was unreasonable and excessive.  No independent view was taken upon that.



An early investigation confirmed that liability would attach.

The insured accepted that liability would attach.



The insured argued that the claim was significantly inflated.  An investigation into the figures was commenced.

When it became clear that quantum was the only real issue an investigation by independent experts was carried out.  That investigation eventually confirmed (after long discussions with the insured) that the claim sum at £3 million was justifiable.



The claim was amended by adding four additional heads valued at £8 million.  The total claim then standing at £11 million.

Since the original claim of £3 million was financed by insurers and based upon their rights of subrogation the view was taken that the additional four heads of claim valued at £8 million was parasitic upon the subrogation claim and could be maintained at a small cost to the claimant.



Experts confirm the original claim appropriate at £3million.  It was believed that the original was a subrogation claim, the amended claim being made by the claimant on its own behalf.

The Notice of Payment in to Court made it plain which of the paragraphs of the Claims Form were admitted by the defendant, and which heads of claim were being paid for.  Specific denials in relation to the other four heads were set out in the Notice.  



A payment into court of £3 million was made, making it plain in the Notice that it applied only to the first claim, nothing being attributed to the four additional heads.

The payment in was accepted, the claimant then requested negotiations in respect of the remaining claims. 



Suspicions that the additional claims were without merit and linked to the original claim (then being financed by insurers) were proved to be correct.



Those claims were settled at a minimal sum.  

An offer was made to dispose of the additional claims on a nuisance value basis to dispose of the whole matter.



Having established that liability was likely to attach, the strategy was to defend the claim based upon quantum.  Originally that defence relied upon the insured’s opinion of the figures.  That opinion proved to be incorrect following an investigation by experts.  Since it was likely that insurers would accept their outlay, plus a reasonable sum in respect of costs, the strategy was to isolate the insurer and the claimant, since the latter was using the formers financial commitment to the proceedings to support a spurious claim.  Upon acceptance of the payment into court, the claimant was faced with the choice of financing an £8 million claim on its own account, or settling upon terms which it chose to do.





Claim in the East



The insured was one of two defendants both of whom knew that the claim was reasonable and both were liable to the claimant.



Proceedings were issued as the defendants could not agree contributions.



At negotiation the claimant offered to settle at a reduced sum, inclusive of costs.



The co-defendant would not agree its contribution.



Co-defendant told if no agreement, a letter would be written jointly by the claimant and insured which would constitute a Part 36 Offer and would be referred to the judge at trial.  



Co-defendant realised that unless the Offer was beaten at trial it would be responsible for the costs of the claimant and insured from the date of the Offer.



Claim settled.



From the outset it was clear that both defendants were liable to the claimant, and the claim sum was reasonable.  The insured’s co-defendant would not accept the proportions offered to it and claimed credit for sums already expended.  In negotiation the claimant made an offer of settlement, inclusive of costs, which was too good to ignore.  A strategy of agreeing terms with the claimant, subject to an appropriate contribution from the co-defendant, was set.  The claimant agreed to write a joint letter to the co-defendant designating it a Part 36 Offer if the claim was not settled immediately.  This clearly put the co-defendant at risk for any sum in excess of the figure the claimant was then prepared to settle for, together with all costs of the claimant and insured from the date of the Offer.  



Although tactically, the insured could have agreed settlement with the claimant, then continuing with contribution proceedings against the co-defendant, that would not achieve immediate settlement and had practical and costs risks attaching to it.  First, success in the contribution proceedings against the co-defendant would depend upon evidence, both factual and expert, from the claimant.  It was believed that having settled the claimant would have little interest in a continuing involvement in litigation, even as a witness.  Further costs would be incurred in proceeding with the contribution proceedings, even if entirely successful not all these costs would be recovered. 



Therefore, it was considered that the added immediate pressure of a joint Part 36 Offer exposing the co-defendant to potential payments it had not anticipated, was best in all the circumstances.



Lessons to be Learned



Correctly select your primary objective



Concentrate resources in order to achieve this



Do not reinforce failure



Accuracy



Simplicity



Character



Singleness of aim



Concentration of force



MANAGG THE TEAM

�MANAGING THE TEAM



In many cases it is helpful to have the assistance of specialists, in others it is essential.  For the purposes of this conference I have divided specialists in to two categories, legal and other experts.



Set out your requirements

Give specific instructions

Outline the time frame

Particularise reporting requirements 



The first thing to decide is what you want from your team.  In respect of solicitors and counsel it is usual that they should be asked to consider the law, advise upon it and give an opinion as to the prospects of the insured defending the claim.  



In some cases solicitors are asked to manage the litigation, carry out investigations that are the usual province of the claims handler.  



In many cases solicitors will correspond with the claimant or his solicitors, interview witnesses, instruct experts and negotiate as well as attending court on the behalf of the insured.  



With this sort of authority can, if not properly managed, adopt a style and approach which can become more energetic than is necessarily required, with an attendant impact upon costs and expenses. 



Very often it is entirely subconscious, but solicitors are always preparing for the trial no matter how far off, or unlikely it is.  In the current climate, and against the background of the Civil Procedure Rules it is likely that claims will not finish at trial, but will be disposed of by other methods, negotiation, mediation or some other form of Alternative Dispute Resolution.  To permit the case to go for trial risks orders against the insured for costs and interest penalties.  It seems clear that Lord Woolf, the Lord Chief Justice is steering towards a civil code system rather than the common law approach.  Inevitably, this will lead to an inquisitorial approach rather than the adversarial methods that have been our own tradition.  By the Civil Procedure Rules drafted following his reports, and in particular The Overriding Objective, Lord Woolf signposts his intentions.



That we and the members of our team must change, and have changed, is self evident it is the commitment to and management of that change which occupies us now.



Points of possible concern:

Creation of team structure without your knowledge.

A team too large or too small, or of an inappropriate weight.

Failure to advise upon strategy and tactics

Failure to discuss.

Too heavy a reliance on counsel and experts



One matter that has become very prevalent recently within professional teams is the creation of larger and sometimes additional teams, within them.  I have in mind here the employment of two or more counsel in cases, two or more solicitors attending at most meetings, leading to duplication of work and in the worst cases spectres and ghostwriters.  The latter being the actual writer of a letter or report that goes out under the name of another, most often a more senior member of the team.



The Claims Handler should:



Prevent major decisions being taken without instructions.

Eliminate unnecessary research and detail

Control the hiring and use of counsel and experts

Control the level of manning.



If the claims handler wishes to have certain functions carried out by others, consideration may be given to loss adjusters, brokers, or experts as well as solicitors.  Whichever specialist you decide to instruct it is important that you clarify the brief, with specific instruction, including a time frame and reporting requirements.  Particular care should be taken to ensure that those instructed know exactly what is required of them or there is a risk that reports will be too long, not on the point, self-indulgent and expensive.



When considering the management of the team you should pay particular attention to points of possible concern, these include:



•	Delay and response

•	Difficulty in contact by fax, telephone or email

•	A change in the individual dealing with the claim, without warning or discussion.

•	Long and/or inconclusive advice or opinion

•	Large fee notes delivered after a long period of delay

•	Creation of team structure without your knowledge

•	A team too large or too small, or of an inappropriate weight for the case

•	Failure to advise upon strategy or tactics

•	Failure to discuss matters with you before action taken

•	Too heavy a reliance on counsel and experts



It is advisable that instructions should not be given to others without your specific approval and authority.  It is suggested the claims handler should ensure that:



Experts and specialists are not instructed without your specific authority

The category of expert or specialist should be discussed

The firm and individual to act should be discussed

The nature of the work to be undertaken should be agreed upon

Estimates for fees should be provided

Notice of meetings with experts and specialists should be given

All reports should be delivered to you



Similar considerations relate to instructions to counsel.  The choice of counsel should be discussed and following a recommendation from solicitors, your confirmation should be obtained before instructions are delivered.  The nature of the instructions should be discussed and if appropriate drafts should be sent to the claims handler for consideration.  The subject matter of conferences and draft pleadings should be discussed before they are confirmed and pleadings served.



In respect of attendances at meetings it is suggested that the claims handler should consider attending all meetings, hearings, conferences, negotiation, discussions and trial.  In order to permit attendance proper notice of all these appointments should be given to the claims handler.  



Ensure that you are given sufficient details to be aware of, monitor and consider, every change in the claim with which you are dealing.  These include:



•	The basis of the claim

•	Allegations against the insured

•	Evidence delivered

•	Documents disclosed

•	Sums claimed

•	Reports of experts

•	Counsel’s opinions

•	Negotiations

Part 36 offers



Consider with your team how best to advance the point at which you are able to form a view as to how the claim has developed.  At material times require that your team target the claim and assist you to reconsider it by:



Identifying the claim's most important features

Crystallising the issues

Weighing all the considerations

Separating the heads of claim

Considering liability and contribution issues

Meeting with counsel and experts

Bringing forward ideas for the disposal of the claim.



Recently Lord Woolf said, "In the case of large corporations it may be undesirable to leave everything in the lawyer's hands.  When the parties know what is being done on their behalf they do not always endorse it."  It is important to make plain to your team that, tit is not their case.  That does not mean that it is acceptable for them to sit back to await all instructions from you.  Good people will make the problem and the resolution of it understandable.   Care should be taken with those who suggest that the problem is difficult and complex and that a great deal of additional work needs to be done before any view can be taken.  



As manager of the team you should ensure that the progress of claims handling is carried out so that the team does not become difficult to control.  Do not leave matters to your solicitors, counsel or experts, unless you are entirely happy with that approach.  It is the claims handler's task to:



•	Prevent major decisions being taken without instructions

•	Eliminate unnecessary research and detail

•	Control the employment of and use of counsel and experts

•	Control the level of manning

•	Prevent unnecessary or wasteful expenditure on applications, meetings, or correspondence

•	Agree the level of charging

•	Keep the claims handling on track



Claims can be allowed to continue as a result of the claims handlers' failure to recognise that the team has permitted matters to go on too long as a result of:



Optimism as to liability and/or quantum based upon the insured's view of liability

A considerable lapse of time between the claim crystallising and any attempt at a comprehensive investigation

The adoption of a wait and see approach

Entrenchment of a position based upon an incorrect analysis of the situation

Insurers loss of control following the commencement of proceedings.  The emphasis being upon compliance with the CPR, rather than the disposal of the claim

Continuation of a react rather than act approach

Maintenance of reserves for long periods at low figures

Infrequent and substantial increases in reserves



CPR 35.4 addresses the use of experts and assessors.  In the Access to Justice Reports, expert evidence was identified as a source of excessive expense, delay and, in some cases, increased complexity through the excessive or inappropriate use of experts.  Judges have for many years criticised the way in which experts are employed.  In Alliance & Leicester BC v Edgestop Limited (1993), Mr Justice Mummery said, "When properly used, expert evidence is essential.  It assists the court in arriving at a sound resolution of issues of fact by educating the relevant tribunal in matters that fall outside its knowledge, skill and expertise.  When not properly used, expert evidence is, at best, a waste of effort, time and money."  In a talk to solicitors in March 2000 Judge Lightman said, "In my view the problem with expert evidence is that it is usually neither expert nor evidence … much of it is irrelevant – pure wind."  He added that the court is now increasing the area in which it says it has sufficient expertise of its own to come to decisions upon the facts without the assistance of expert witnesses.  He added that experts must recognise that they are independent and there to assist the court and not the client.



CPR 35. 3 imposes on an expert an overriding duty to the court that takes precedence over any obligation to the person from whom he has received instructions or by whom he is paid.



CPR 35. 10	requires that an expert’s report must:



1.	Give details of the expert’s qualifications

2.	Give details of any literature or other material relied on.

3. 	Identify who carried out any test or experiment which the expert has used for the report

4. 	Give the qualifications of that person



5.	Where there is a range of opinion in the report, summarise the range and give reasons for the expert’s own opinion

6. 	Summarise the conclusion 

Set out the substance of all material instructions.

Instructions to the expert will not be privileged.



The Academy of Experts, CPR Code of Guidance for Experts and those instructing them, describes the duties of experts to be the provision of an opinion that is independent, regardless of the exigencies of litigation.  A useful test of "independence" is said to be, that the expert would give the same opinion if given the same instructions by an opposing party.  The Guide says that the expert should not promote the point of view of the party instructing him, should confine his opinions to matters which are material to the dispute, provide opinions only to matters that lie within his expertise and indicate where a particular question or issue falls outside it.  



In expressing his opinion the expert should take into consideration the whole of the material facts, should indicate those facts, literature or any other material on which he has relied in forming his opinion. 



These criteria shadow surprisingly closely the summary of Mr Justice Cresswell in the case of National Justice Compania Naviera SA v Prudential Assurance Company Limited (the Ikarian Reefer) (1993) in which it was held that the duties and responsibilities of expert witnesses are as follows:



That evidence presented should be independent

That assistance should be provided to the court by way of objective unbiased opinion.

Facts or assumptions made should be stated.

The witness should make it clear when a question falls outside his expertise.

If the opinion is not properly researched this should be stated.

If the witness should change his mind that change of view should be communicated immediately.

Photographs, plans and other documents should be provided to the other side.



CPR 35. 7 requires that consideration should be given to the appointment of a single joint expert, particularly where cases are of low value and involve simple issues.



The CPR encourage the joint selection and appointment of experts, acknowledging the court's power to correct such an appointment at any stage.   Consideration should therefore be given to the appointment of a single joint expert where the court may direct that this be done.  Indicators of such cases are given within CPR 35.7/1.  For example, cases of low value involving simple issues of fact or of damages are likely to be appropriate for the use of a single joint expert.  



In cases involving a number of disciplines, a single joint expert may be appointed to co-ordinate a single report.  



Where, in the early stages of a dispute the preparation of photographs, plans or other similar preliminary expert tasks are necessary, consideration should be given to the instruction of a single joint expert.  



Finally, in respect of fees and expenses, it is suggested that the claims handler should agree hourly and daily rates for all individuals who are likely to be employed within the team.  The detail to be set out on the fee note should be made plain, this may include the names of those involved, the hours worked, the appropriate rate, an outline or details of the work undertaken and the period covered.



Instructions should be given as to whom the fee note should be addressed, and sent if that is different.  The position as to the addressing and delivery of VAT invoices should be confirmed.



If necessary, instructions should be given as to whom the fee note should be addressed, and sent if that is different.  The position as to the addressing and delivery of VAT invoices should be confirmed.  If necessary, instructions should be given for the delivery of estimates, interim fee notes and written requests before disbursements are incurred.

�RESERVING



This discussion on reserving is concentrated upon individual claims/case reserves.  I have seen and heard a number of presentations upon reserving based upon an actuarial approach.  These are of considerable importance to the performance of the account, and therefore profitability of the company, but they are foreign country to me with a language and customs I do not understand.  



It is likely that your account does benefit from the attention of actuaries or computerised underwriting programmes which analyse and predict the final result of the account of its life cycle.  Whatever method is used, the basic requirement for all these considerations is accurate information on claims paid and reserved.



There is, therefore, and must be an imperative to individual case reserves being accurately put up and maintained.  The maintenance of accurate reserves means that they must be revisited regularly, and changed when necessary.  This is likely to involve the frequent re-addressing of the constituent parts going to make up the reserve.



In the Commercial Court in Assicurazioni Generali SpA v Arab Insurance Group (BSC) (2001) Morison J said that the claims handler's reserving policy of establishing reasonably accurate reserves only when adequate and accurate investigation information was received had not been imprudent or unusual.  A similar point was made in Jefferson v National Freight Carriers Plc (2001) and Solutia UK Limited v Griffiths (2001).



It was not market practice that the time for making reserves should be specified.  Moreover, a reserving policy does not become imprudent or unusual just because some cases were not reserved as quickly as they should have been or an expense reserve should have been set when it was not.



The court acknowledged that reserving was an art and not a science.  



In all most all cases, there are four main constituents making up the reserved sum:



The claim sum

The claimant's legal and other costs

Your own legal and other costs

Co-defendant's legal and other costs.



The reserve should be aimed at a level which will provide a sum sufficient to discharge all the insured's obligations in relation to the claim.  



The sum to be reserved will, of course, be subject to:



The liability of the insured

The contribution of the claimant

The contribution of co-defendants

Recovery from others, including re-insurers.



The reserve will be based upon known information, your own conclusions and expectations as to developments in the claim based upon such information, the opinions and advice of solicitors, Counsel and experts.  An important factor in considering the reserve will be your own experience of the performance of claims in this account.  That is not the same as the performance of the account financially, but relies upon the trends or reasonable possibilities and probabilities observed from handling and settling cases of a similar nature.



The reserve may change as a result of developments in economics, legal and the factual matrix.  These changes must be identified, evaluated and tracked.  If necessary, these changes must be responded to so that the reserve remains appropriate. 



The reserve is not necessarily synonymous with the settlement value.  The reserve should reflect the probable exposure, not the sum it may be possible to settle at which may be less.



Sometimes a reserve philosophy or criterion may be advocated these can include:



•	Formula e.g. £x per notification/claim 

•	Costs only

•	Total loss – e.g. limit of claim or policy 

•	Worst outcome

•	Worst likely outcome

•	Likely outcome

•	Best result

•	Reasonable estimation of payment necessary to satisfy all claims

•	Claimant's costs

•	Defence costs



All of these, and others have their adherents, they are of value, if uniformly applied, in establishing a reserve or payment history which will then describe the experience of the account.  However, it is my experience that a number of them have inherent difficulties within them and should be approached with caution.



It is extremely important to create and maintain a reserve philosophy which is understood and followed by all members of the claims handling team.  It will be against this yardstick that the performance of the account, and your claims handling requirements, will be judged.  



The problems of under-reserving or over-reserving are too well rehearsed to require repetition here.  Any uncertainty as to the appropriate reserve should be discussed within the office so that the appropriate figure may be arrived at.



Although inflation has been of little or no significance in UK based claims in recent years, it has in the past been a cause of great concern.  The next occasion upon which inflation, or more particularly devaluation, will be of significance will be, if and when the UK enter the Euro-zone.



As matters presently stand, in order for Sterling to enter the Euro-zone it will be necessary for the pound to be devalued quite considerably, this will in turn increase the value of each of the constituent parts to be considered for reserving purposes and a re-adjustment will be necessary, unless a computer programme is written to make the necessary re-calculation automatically.



Another feature of reserving which has been of limited importance recently is interest.  It may be that this will change in the very near future.  Interest rates have been at a comparatively modest and manageable level.  However, with the commencement of the Civil Procedure Rules the court is at liberty to add "penalty interest" to the claimant's claim and costs.



By the CPR 36.21 the judge may add interest at up to 10% above base rate upon the sum awarded and costs, unless the judge is of the view that it is unjust so to do.  This aspect of the CPR will be looked at the next seminar when dealing with Part 36 Offers and Payments.  It is clear that, when the court becomes accustomed to awarding interest of this kind, this issue will become a significant factor in reserving.  



Reserve creep and reserve leap are different, but equally dangerous matters.  Both result from an inappropriate or intermittent consideration of the claim and the reserve necessary, both affect the position within the individual claim and if repeated across the account, they may also effect the performance overall.  A close watch must be kept for those claims which appear to be developing slowly, or not at all, but which have the potential to produce surprising and unexpected increases in reserve sums.  



Legal costs have always been of considerable importance, there are many reports and analyses which indicate that legal and attendant expenses can amount to up to 90% of all monies paid by insurers in relation to claims.  Since the Civil Procedure Rules it is clear that costs will not always follow the event.  I suspect that this means, when insurers are successful in defending a claim they will not recover costs from the claimant rather than the claimant will not recover from insurers.  This matter and the development of conditional fees and insurance premiums must be monitored since the provisions of the Access to Justice Act 1999 and changes to the Courts and Legal Services Act 1990 permitting recovery of fees under a conditional fee agreement, and now recovery of after the event costs insurance premiums.  



In reserving there is no one right answer, because there is no one question.  I was once told by a claims handler that, reserving was a judgement call.  I think this was being used as an excuse for doing nothing or at least not attempting to apply any consistent or considered approach.  I think that attempts should be made to identify the ascertainable and restrict the uncertainties to within manageable parameters, these may require the use of judgement, experience or further investigation but by dividing problems into manageable portions there is at least a chance that the reserve will be in the right quarter.



�INVESTIGATION



Dealing with liability and professional indemnity claims is often said to be more an art than a science.  Determining liability and quantum relies upon so many variables that it is impossible to set out a quantitative/qualitative test or measure.   Is it possible to reduce uncertainties to manageable proportions?   If that can be done, then claims handling will contribute very significantly to the success of any account.



It is impracticable, perhaps even unhelpful, to set out what constitutes the best claims handling practice.   Much depends upon the type of claim being dealt with and the size and philosophy of your office.  Very different problems arise depending on the line of business or type of claim which is being addressed.



A few years ago I put together some notes on a claims handling system that I called Target Litigation.   The intention was to identify claims or points in time during the handling of claims at which the best results could be achieved.  Those results could be the settlement of the claim, the crystallising of the issues or some other step which would make the understanding of the claim clearer. 



The thinking behind Target Litigation was triggered by my awareness that the costs and expenses elements of claims handling were a very significant factor in the overall loss.   Claims handling had also become institutionalised so that the talents and capacity of solicitors and insurers were being smothered by restrictive practices. 



I came to the view that there are two keys to effective claims handling.  First, a bias for action.  Secondly, quick communication and exchange of ideas.   The solicitor or insurer must have a good working knowledge of his case in order to exercise control over it.  To achieve this there are three essential factors:-



Investigate the facts fully



Evaluate the issues and evidence



Set a specific long term claims handling plan



To investigate the facts fully the solicitor or insurer must ensure that he receives complete, detailed and accurate information concerning the claim.  He should then identify and highlight the differences in the cases put forward by the interested parties.  He should judge whether those differences can be reconciled in any way.  If this is not possible then it may be necessary to get specialist or expert opinion.



To evaluate the issues and evidence the solicitor or insurer should consider all the elements of the claim and form a view or reasonably informed opinion upon liability quantum and likely contributions from others.   It is not necessary to come to this view alone.  Advice may be taken from solicitors, counsel, experts, colleagues or your superiors who may have greater experience to draw upon.  An attempt should then be made to calculate the appropriate figures through reserve and any offers to be made.  



Finally, setting up a specific long term handling plan is where my Target Litigation concept applies particularly.



It is my view that the solicitor or insurer should set a specific plan of action, a disposition of resources and time frame.   It is not sufficient for a general intention to be identified.   The solicitor or insurer should set specific goals and dates.



The solicitor or insurer should agree the first few steps, define what is to be done and by whom, in what way and when.   He should ensure that each party contributes to the plan and understands their part and agrees to the time scale.



Questions should not be left unasked or unanswered.   The solicitor or insurer must not assume that experts and others are dealing with all the necessary matters and will inform him when something of importance happens.   Those instructed may interpret silence from solicitors or insurers as a lack of interest or urgency and they may begin to make decisions themselves.



My Target Litigation plan involves a visual record of the planned activity, the intention or matter to be achieved and the time frame.  Part one is a record, it is not necessary for the operation of the system but assists in supplying information.  Part two is very simple, the most important feature of it is the column requiring the planned activity as recorded.  The solicitor or insurer records an intention and time frame.  In due course he prepares a note of the outcome.  Immediately following that notes of the next planned activity etc should be made.



I will suggest that the time frame should be 90 days at the longest.  On that basis there should be a reasoned reappraisal of the situation every 3 months.



The basis of the Target Litigation system is that it stimulates action and encourages solicitors and insurers to take positive steps towards the resolution of the claim rather than neutral ones like putting the claim on a long diary which serves only to entrench position.  It is not intended that Target Litigation should be a record keeping exercise.  I wish to encourage solicitors and insurers to be active not passive in order that they may become more involved in the handling and direction of the way in which the claim is dealt with.   The visual record acts, in itself, as a reminder and stimulant to pushing forward.



The aim is to advance and promote the date upon which the solicitor or insurer is able to make a reasonably informed decision upon liability, quantum and therefore the appropriate offer of settlement or payment into Court in satisfaction.   Delay in reaching this situation often occurs because the many people involved in the process, the solicitor or insurer, the expert and counsel have other calls upon their time and may not feel able to concentrate their minds upon this particular claim.  



In my experience several common factors leading to difficulties in settling claims have emerged:



Optimism as to liability and/or quantum at the outset based very often upon the insured view of the situation.



Considerable lapse of time between the claim crystallising and any attempt at a comprehensive investigation.



The adoption of a "wait and see" approach.



Denial of liability and entrenchment of that position based very often on the insured analysis of the situation.



Insurers loss of control of the claim following the institution of legal proceedings.  The emphasis then being upon compliance with the requirements of the litigation rather than disposal of the claim.



Continuation of the "react rather than act" approach often allied to a failure to stand back and take an overall view.



Maintenance of reserves held for long periods at low figures.



Infrequent and substantial increases in reserve, often ignoring the effect of potential liability to pay substantial costs, expenses and interest.   In my view these characteristics can be traced back to a lack of attention to the claim.



I do not believe that this arises from any inability on the part of solicitors or insurers, but it is more often caused by one of two factors, or a combination of both.



First, a failure to maintain an adequate solicitor or insurer/work ratio resulting in individuals becoming saturated with work and unable to do anything but answer the most urgent calls upon their time.  Secondly, the employment of solicitors or insurers of insufficient experience to deal with the demands of complicated and difficult claims. 



Identify in writing all features of the claim.



Investigate as fully as possible immediately, crystallise the issues.



Weigh comparatively the strength and weaknesses of all parties, show in writing the considerations and evidence relied on.



Separate the heads of claim and list under each the sums applicable on a full liability basis, show in writing how the figures are arrived at.



Consider liability and discount quantum by appropriate percentage, show in writing how the figures are arrived at.



Meet with solicitors, consultants/experts and counsel immediately to get their contributions to :  



	(a)	Further investigations and evidence.

	(b)	Your appraisal of liability and quantum

	(c)	Steps to be adopted not necessarily in the litigation but to bring a compromised settlement closer.



Adopt and develop ideas for settlement in addition to those relating to the litigation.



Participate do not spectate.



Liability and Professional indemnity claims do not always come in the form of a jigsaw puzzle, becoming clearer as each piece is disclosed.  Sometimes, they resemble more a chemical equation, the value of each element, and the final answer changing as each new fact and opinion emerges.



Delay in professional indemnity claims handling, particularly where the claim is in litigation, often occurs because the many people involved in the process, the claims handler; the Insured; experts, solicitors and counsel, have other demands on their time and may not feel able to concentrate on the problem at the appropriate moment.  Such a state of concentration is almost always arrived at, too often at a date shortly before, or even after, the start the trial.  If this state can be prompted by an approaching deadline, for example the trial date, it should be the claim handler's aim to substitute a much earlier date.  There are a number of potential deadlines, or watersheds, in the claims handling and litigation process.  For example, upon preparation of the first report following the claims handler's investigation; upon receipt of experts reports; upon delivery of the Defence or disclosure of documents.  Make deadlines known to those acting for you so that meetings and reporting requirements may be made plain and agreed upon some time in advance.



Lord Woolf in his Interim Report 1995 and Final Report 1996, Access to Justice made it plain that it was his intention in drafting the CPR, to advance the date and point in proceedings at which a full consideration of the issues was carried out.  In consequence, many of the CPR, protocols and directives following them, make front-loading of investigation and discussion a clear priority.



At the moment, five pre action protocols are in force.  These relate to Personal Injury claims, Clinical Negligence, Defamation, Construction and Engineering.  In addition to these up to twenty further pre-action protocols are in draft awaiting approval, including those relating to Professional Negligence claims and Expert Witnesses.  These relate to personal injury claims, clinical negligence, defamation, construction and engineering, and professional negligence claims.  In addition to these up to twenty four pre action protocols are in draft awaiting approval including one relating to expert witnesses.



Although the pre-action protocols are not Rules or Practice Directions it is clear that a refusal or failure to comply with them will produce consequences similar to non-observance of the CPR.  Therefore, the claims handler must be aware of the requirements of the pre-action protocols (including those in draft as the court has expressed a wish that they should be followed as if they were fully in effect) if costs and interest sanctions are not to be suffered.



Pre-action protocols are set out in Section C of the CPR, Volume I of The White Book.  As is clear from the Practice Direction, the protocols outline the steps the parties should take to seek information from and to provide information to, each other about a prospective legal claim.  The objectives of the protocols are to encourage to the exchange of early and full information, to enable the parties to avoid litigation by agreeing a settlement, and to support the efficient management of proceedings where litigation can not be avoided. 



In cases not covered by any approved protocol, the court will expect the parties, in accordance with the Overriding Objective to act reasonably in exchanging information and documents relevant to the claim and generally in trying to avoid the necessity for the start of proceedings.  If the court is of the opinion that there has been non-compliance with the protocols and that this has led to commencement of proceedings which might otherwise not have needed to be commenced, or has led to costs being incurred which might otherwise not have been incurred, it may make orders.  These orders include that the party at fault should pay the costs of all or part of the proceedings; should pay costs on an indemnity basis; should be deprived of interest; and should pay interest.  The general aim of the protocols is to ensure that, before court proceedings are commenced, the claimant and defendant have provided sufficient information from each other to know the nature of the others case; each party has had an opportunity to consider the others case, accept or reject or any part of it; promote a pre-action contract between the parties; promote better and earlier exchange of information; and ensure that there is better pre-action investigation.  



The protocols describe the necessary contents of The Letter of Claim which should include, the claimant's name and address; the full name and address of defendants; a clear summary of the facts; the basis upon which each claim is made, identifying the contractual terms and statutory provisions relied on; the nature of the damage claimed; the grounds of any earlier rejection of the claim; and the name of experts instructed.



Within twenty-eight days the defendant is required to deliver its response.  This should set out, the facts in The Letter of Claim agreed or not agreed, with the basis of any disagreement; the claims accepted or rejected, with the basis of rejection; whether damages are accepted or rejected, and the basis of rejection; if contributory negligence is alleged, a summary of the facts; if a counterclaim is to be made a Letter of Claim in respect of it; and the names of experts instructed.  The protocol then requires that the claimant and defendant should 



meet in order that the parties may agree the main issues, identify the root cause of disagreement, and consider whether the issues might be resolved without recourse to litigation.  



In significant or large claims the investigation should include the consideration of the papers, this should address at least the following.



•	The cast of characters



•	The contractual matrix/legal relationships



•	The history of the work



•	The problem, and its history, the cause of the problem, and its remedy



•	The cost and any consequential effect.



•	Liability and quantum.



•	Contribution of the claimant or others.



•	The opinion of lawyers or experts



•	The way forward, strategy and tactics



•	Conclusions



In order to continue or complete your investigation you may need to consider the vehicle by which you are to continue along the route.  The choice will include:



•	Visits – this ensures proper and immediate information flow

•	Discussions on the telephone – limited, but immediate, information flow.

•	Email – Slower exchange but permits delivery of documents

•	Fax – As email but tends to have a slower response time.

•	Correspondence by post – May produce more in information / document flow but is the slowest.  



In claims of high volume, low value cases it may be that email communication is very much the preferred choice as this would permit much quicker, but less detailed investigation to be carried out.  This may be used to form a view about those claims which require further investigation.  On the other hand it may be the policy of insurers to deal with low value cases summarily.



During investigations a close watch must be kept for 'sleeping giants'.  These are claims of high quantum potential, or high claimant's costs value but which are dormant or slow in developing.  These matters must be carefully monitored in order that they do not add to the IBNR.



The investigation should aim that there be, no surprises.  It is difficult to deal with surprises, particularly if they come late in the claims handling process as there is little or no time to provided for them.  With a  total loss or disaster something can be saved from the wreckage, even if that is only to avoid spending more time and costs.  Attempts should be made to obtain sufficient information to come to a view as early as possible.



Do not subscribe to the desire to know too many facts.  This sometimes produces the "'wait until after" approach.  It could be argued that before acting the claims man should wait until after the full investigation, disclosure of documents, exchange of experts reports.  There is a danger that more facts that can be used are collected, by which time the problem has moved on. 



Make a calculated appraisal at stages in the claim and consider the position, do not delay, do not become concerned about peripheral matters, attempt to find the crux point.



•	Do not fall into the ‘wait until after’ trap.  

•	Be active

•	Grasp the nettle



Sir Anthony May, then Vice Chancellor, has said that the two main causes of delay and costs in civil proceedings are, inactivity on the part of the parties and a failure to 'Grasp the nettle'.  



In recent years it has become clear that too many documents are being produced as material to the issues in claims.  That this is clearly not so is evidenced by the imposition of core bundles of documents by the court in an attempt to restrict the paper produced.  



In Fast Track cases and Multi-track cases the Civil Procedure Rules and Woolf Reforms dictate that there be:



Judge management

Limited disclosure

Court appointed experts

Case conferences

Written evidence

Statements of case

ADR



In 1993 Hilary Heilborn QC in a report for the Bar Council and Law Society advocated that, "Judges should adopt a more interventionist role … our adversarial system of justice should yield to a more inquisitorial approach."



The Civil Procedure Rules, and in particular the protocols, are the tactic by which insurers are required to frontload their investigation of claims.  The strategy is to discourage trials and indeed, litigation, in favour of negotiation or mediation beforehand.  Claims handlers should bear in mind that they may face substantial interest and costs penalties unless they are able to show that they have made real and concerted efforts to settle claims before litigation is necessary.  





�NEGOTIATIONS





All solicitors and insurers are used to negotiating.  Some times what we call negotiation is not such, other times we enter into negotiations without intending to do so, or without realising it.  This form of negotiation can last for a very long period, ceasing and re-commencing from time to time.  It is as much a negotiation as any other and should be approached in a similar way.



However, most negotiations take the form of a pre-arranged meeting with a certain subject of debate, if not an actual agenda. 



Negotiating is a process.  Its sole reason for existing is to achieve a result.  The meetings may be, and indeed are likely, to be very different from each other, as the three considerations of subject matter, strengths and weakness/personality and style/expectations and requirements change.  



It is for the solicitor or insurer, as negotiator, to decide or recognise his own position within each of these three.  Their position may change, not only in different claims, but at stages of the same claim.  When deciding where he is, the solicitor or insurer should take account of how he stands in relation to the considerations referred to.



Subject matter, strengths and weaknesses



Form a view and place a value upon any elements of leverage or other factors which will have an effect upon the negotiation.



As the negotiation progresses identify what information you wish to know about the position of the claimant and any others involved.  Consider how to obtain that information.



Consider the venue - in most cases it seems to have little or no significance;  Consider who should call for a meeting.  After the first meeting has commenced this also is of little significance.  If it is ever suggested that calling a meeting is a sign of weakness, this can be dealt with very quickly by the solicitor or insurer at the start of the meeting;  Consider provision of teams to attend the meeting.  It is only in a very few negotiations that big battalions seem to help.  In most cases large numbers of persons present creates an unhelpful climate and time is often wasted on peripheral issues.



Consider the alternative to a successful negotiation.  

What other actions can be taken to dispose of the claim?  

Are proceedings likely or already in hand?  

What is the courts view of the claim likely to be?  

What are the prospects of a claim being pursued to trial?  

How long will it take?  

What are likely to be the costs of litigation?

 



By listing, in terms of preference, the actions that may be available to the claimant or to the solicitor or insurer, the practical options may become clearer.



When entering into negotiations, decide upon your first position.  Support it with an appropriate rationale - this is particularly important if your proposed offer is likely to be at a figure much lower than the claimant anticipates.  Prepare your fallback position and, again, support fully drawing upon your original premises.  Attempt to generate a constructive alternative proposal from the claimant. Always put forward your proposals based upon reasonableness, conventional practice or accepted standards and norms.



Weigh and assess the likely impact of necessity, requirement and time.  Attempt to form a view as to the leverage which each provides both to the claimant and you as the solicitor or insurer. Be sensitive to indicators as to the claimants view, particularly in relation to the strength of his requirements and the timing of any proposed settlement.  Conceal any deadline putting pressure upon your own negotiating stand.



Consider where you may be prepared to sacrifice negotiating points.  Distinguish before the meeting between immovable and necessary requirements on the one hand, and those which you may forego and bargain away on the other.



Attend to details, look at the smallest of the issues to decide what advantage may be produced, e.g. as a sacrificial bargaining counter.  Do not deny the good points raised by the claimant.  It is likely to be necessary for you to accept them in the long run.  It is better to categorise them as being less than of the highest importance.  In particular attempt to counter them with good and sustainable points of your own.



Form a view early on about two things.  First, when it is appropriate to move from persuasion to negotiation.   Secondly, which of the claimants requirements are hard and which are soft.  



At the beginning of most discussions each side is attempting to persuade the other around to their way of thinking.  This works, of course, when the opponent is inclined to or fearful of that view in any event.  However, if your opponent does not take the point and is working just as hard to persuade you to his way of thinking further persuasion may be a waste of time, or even damaging to the prospects of achieving a settlement.  It is at that stage that you should move from persuasion to negotiation.  In simple terms, that means leaving the ivory tower and beginning to put into practice your thoughts about leverage, trading off, sacrificing negotiating points, etc.  You should still have a definite view as to the position you wish to adopt, rather than get on to the slippery slope of giving away concessions and adding to the overall cost.  There is a tradition in personal injury claims that the claimant is advised to accept the third offer.  The first is a range finder; the second is a tester; the third is a serious proposal.  I doubt that this approach works in every case (personally I have my doubts about it working at all).  

The definition of hard and soft claims is very simple.  Hard claims are identified in terms of money actually paid out.   This would include the cost of repairs to a car or a building, special damages, loss of earnings, money paid by the claimant to any other party.  Clearly the claimant has paid out good money from taxed income and would have quite a strong intention to recover it.  Soft claims include loss of potential profit, interest, lost rent, proportions of general damages.  The costs and expenses of making the claim, solicitors, counsel and experts fees are likely to be argued as hard claims, but may overlap substantially into the soft claims column as no one really expects to recover all their fees.



Personalities and Style



Negotiation is very often about who the solicitor or insurer establishes himself to be.  When as much information, facts and supporting documentation as are available have been collected together, the solicitor or insurer must use these within the tactics and strategy which suits him best.  It has been said that there are two basic styles, conciliatory and aggressive.  The style employed will depend very much upon personality and experience.  In most cases it is likely that, as the situations change, the complexion of styles will also change.



Roger Fisher and William Ury in "Getting to Yes" published in 1981 have defined the two styles in these ways:-



Conciliatory						Aggressive



Participants are friends					Participants are adversaries



The goal is agreement					The goal is victory



Make concessions to cultivate the relationship		Demand concessions as a 								condition of the relationship



Be soft on the people and the problem			Be hard on the people and the 								problem



Trust others						Distrust others



Change your position easily				Dig into your position



Make offers						Make threats



Disclose your bottom line				Mislead as to your bottom line



Accept one sided losses to reach agreement	Demand one sided gains as the price of agreement.



Search for the single answer, the one they will		Search for the single answer, the accept							one you will accept



Insist on agreement					Insist on your position



Try to avoid a contest of will				Try to win a contest of will



Yield to pressure					Apply pressure



In terms of style, it is important for the solicitor or insurer to adopt a manner which feels natural and is consistent with the message that is to be conveyed.



Understanding the relationship between action and reaction may assist the solicitor or insurer in assessing the style of negotiation the claimant will adopt. This may enable the solicitor or insurer to decide what should best be his own approach and react to progress the negotiation in the right way. 



Always try to ensure that you require the claimant to build the claim from the bottom up, rather than the claimant requiring you to reduce it from the top down.   Whether in relation to heads of claim, items or individual sums beware that the claimant should set the parameters by requiring a claim sum.  Rather than work with the claimant's figure of £1m down (you then having to carry the work of reducing the claim), begin at zero and require the claimant to build up and substantiate and support each head, item and amount.   Do not be intimidated by the claimant into permitting him to avoid what could be difficult points of proof. 



Before negotiations the solicitor or insurer should determine who should go first on particular points.  Decide between allowing the claimant to put forward his requirements or taking control of the progress of the negotiations from the outset.



If it is likely that the claimant is to open the negotiations, prepare your reaction in advance, characterising that reaction in a manner consistent with the case you will make later to support it.  Provide viable alternatives to the approaches adopted by both the claimant and earlier arguments.  Suggest that additional or other factors may effect your view as to the claim and the settlement of it.  Attempt to shift the claimant's terms of reference and perspective of his own case.



If the solicitor or insurer chooses to bluff or gamble, be careful not to extend beyond the point of return.  Always consider and calculate the effect of failure, identify the alternatives. 



Establish credibility by relying upon facts and arguments which are supported by those disinterested in the claim and its resolution.  If possible, rely upon decisions in other cases, opinions of academics and authoritative articles or technical literature.



Do not use threats which may cause attitudes to harden.  Intimate that negative consequences may follow if your proposed course is not adopted.  Attempt to divorce yourself from those consequences in order that you may maintain the appropriate relationship with the claimant.  If possible, divide the issues into those which may satisfy the claimant's real concerns and those which will protect your interests.  Build upon any common ground which may exist.



Decide whether you will negotiate alone, or whether you will be accompanied by or represented by others.  If you instruct others, make plain the limit of their authority.  If the solicitor or insurer is to accompany others, agree those areas in which another is to lead and those in relation to which the solicitor or insurer will speak.  Agree the negotiating plan and, particularly, any proposed concession pattern which you anticipate will be necessary.



In most cases it is persuasion which is the key to opening the claimants thoughts to your own views and wishes.  Equally, it may be that it is appropriate that the solicitor or insurer should receive positively the points made by the claimant.  This may cause a re-appraisal of the expectations and requirements of the settlement.



Consider adopting the "help me with this..." approach.  This will enable you to sound out an idea without committing in any way to it before the claimant has commented upon it.  Base proposals upon premises that are justifiable on their own account.  They should stand alone as reasonable and acceptable even without you available to advocate them.  It is likely that the claimant will carry proposals to his superiors.  It must be possible for him to categorise them as being fair in all the circumstances, otherwise you run the risk of them being turned down and the claimant's attitude hardening against you when you next meet.



The solicitor or insurer may also adopt the reverse position.  The claimant can be requested to particularise and support his proposals in such a way that any concession or decision may be readily understandable to your own superiors.  It is very often the framing of the circumstances and points of reference which are decisive in establishing that an acceptable point of compromise can been reached.



The solicitor or insurers should identify what they intend to achieve and the manner of doing it before they set out in negotiation.  The points should be rehearsed.  Both the positive case and the possible responses to points which are likely to be made by the claimant.



Do not assume that the negotiation has a fixed beginning and a pre-determined end.  It may go on for sometime, in different ways and in different situations.  The manoeuvring for position may continue through correspondence, telephone conversations and at meetings with  experts and others.



Many solicitors or insurers are unsuccessful in negotiations because they embark upon them with a mis-placed sense of confidence or too much optimism, naivety in that they trust their opponent to be reasonable and adopt a give and take attitude.  Solicitors or insurers sometimes expect that the spirit of compromise will prevail and that the difference between the parties will simply lead to an acceptable split (the horse deal).  Solicitors or insurers may be unprepared because they are too busy, fail to apply themselves appropriately or consider that their advocacy is sufficient to carry the day.  Those who adopt this sort of approach are very often met with  points they did not anticipate and could not deal with.



In order to succeed in negotiation it is necessary to persevere.  However, at times persistence must be tempered with perspective.  It is not possible to win every negotiation and every point.  Some times a bad settlement is better than good litigation.



Expectations and Requirements



Develop realistic expectations on the likely settlement figure.  Determine your own wishes and aspirations.  Consider the objective value of the claim and the subjective value of disposing of it earlier in negotiation as opposed to allowing it to continue later into litigation.



Consider what the claimant is likely to have in mind as his own wishes and aspirations.  Consider the possibility and feasibility of bridging any gap between both.  Re-assess your expectations as new information becomes available and the fulcrum of leverage changes.



Attempt to be realistic, a solicitor or insurer should carry on negotiations with some margin for manoeuvre in respect of the claim sum.  Do not attempt to under pitch proposals and offers.  Alternatively, do not over reach in an attempt to dispose of any outstanding matters.



It is in the nature of negotiations that compromise is necessary.  The solicitor or insurer should be willing to compromise and should search for favourable middle ground.  Attempt to find the right formula and then introduce or propose it in such a manner that it becomes acceptable to the claimant as a solution.



When dealing with any middle ground between the claimant and solicitor or insurer, do not assume that the division has to be equal.  Propose a split which is likely to be acceptable and support it.   Also make clear that this is not another negotiating step, but a serious proposal.  Your behaviour in this and other negotiations will establish whether that argument is credible or not.



The solicitor or insurer should calculate what his position is to be at the opening of negotiation, his fallback position (if necessary, further fallback positions) and then his final or sticking point.  When close to settlement, consider the wisdom of the final stretch to obtain agreement (but not the over reach - its all about keeping balance).  It is almost always worthwhile purchasing finality.  Ignore any emotional or irrational aspects which may have arisen during the course of the negotiations, the litigation or claim, or even between the claimant and insured, at the outset.   This must be within the reasonable margins you have already set (unless a startling new matter arises).  



All claims have a life cycle and therefore a point at which they are capable of settlement.   In fact there are, of course, a number of points at which settlement may be achieved even ignoring the truism that a claim can always be bought off. The difficulty is recognising the moment at which it is right to move to attempt to settle the claim.  It may be possible to discern that moment from the words and signals of the claimant.  It may be possible to engineer a situation by strategy and tactics.  Without doubt the claim is almost always susceptible to settlement immediately before trial, sometimes in the Court corridor, that should be avoided as substantial costs have been incurred by both sides by that time.  It is the job of the solicitor or insurer to advance the date upon which settlement may be achieved.  In my experience that can only be done when the parties minds are focused upon the claim, its possible outcome and its possible settlement.  



Sometimes it is appropriate to have those who can make decisions immediately, available at negotiations.  Generally speaking I find that not necessarily to be so.  The possibility of making real progress in negotiations diminishes with each extra person present.  Claimants find it necessary to support their arguments, solicitors and experts find it necessary to argue their clients position, concessions are hard to come by and the parties adopt posturing rather than constructive discussion.  In this type of negotiation I find it helpful to propose, at the outset, that the parties may have a break in discussion at some time during the meeting.  This permits you to call for such a break at any time which appears convenient.  This may allow tempers to cool, instructions to be taken, points to be appraised and any repositioning to be planned.  Because the break has been agreed as part of the agenda it does not appear to be an expedient and gives no indication as to your views.



When the negotiation reaches a conclusion and a compromise has been agreed, reduce it to writing as quickly as possible.  It is best, in such circumstances, to have an agreement drawn by solicitors.  The agreement should be on a full and final basis and should be clear as to the claims and matters compromised.



�MEDIATION



When discussing ADR we usually mean mediation.  Mediation has been advocated for many years, recently by Lord Woolf in his Interim and Final Reports entitled "Access to Justice" prepared in 1995 and 1996.  Preceding those reports in June 1993 was the Report of The General Counsel of the Bar and the Law Society entitled "Civil Justice on trial - the case for change" chaired by Hilary Heilborn QC.  That report advocated that the philosophy of litigation should be primarily to encourage early settlement of disputes, whether by Court process or by ADR.  The report concluded, "in suitable cases a mediator may help the parties to find an "interest-based" rather than a "rights based" solution."



In the two years since the publication of the CPR it has become clear that ADR would not become a widespread and effective process without significant judicial backing and patronage.  



Lord Woolf, now Lord Chief Justice, has advocated that the court should play an important role in encouraging the use of ADR.  He said, he did not believe that it was right for the court to compel parties to use ADR and to take away their right to seek a remedy from the courts.  However, he added, where a party has unreasonably refused a proposal by the court that ADR should be attempted, or has acted uncooperatively in the course of ADR, the court should be able to take that in to account in deciding what order to make as to costs. 



In the CPR, rule 1.4(2)(e) it is made plain that the court must further the overriding objective by encouraging the parties to use an ADR procedure, inviting or hearing sympathetically, any request that proceedings be stayed while the parties try to settle the case by ADR.  



In the Glossary to the CPR, the meaning of ADR is, the collective description of methods of resolving disputes other than through trial.  CPR paragraph 1.4.11 emphasises that the procedural law encourages resolution by negotiation and acknowledges its status as the principal alternative method to adjudication by the courts.  The CPR acknowledges the importance, and continuing value of negotiation, but goes on to emphasise the increasing attention given to other ADR methods.  The hallmark of ADR procedures is said to be, that they are a process voluntarily entered into with an outcome which is non binding.  Particular mention is made of the modern practice which tends to involve the assistance of a disinterested third party, for example, a mediator.  



The parties are reminded that they have a duty to help the court in furthering the overriding objective and this means that they must consider seriously the possibility of ADR procedures being used to resolve claims, or at least issues within them, when encouraged by the court to do so.



There have been occasions when the court's encouragement has become a little more enthusiastic than perhaps was appropriate.  In Kinstreet Limited v Balmargo Corporation Limited, August 1999, the court made an ADR order despite resistance from one of the parties.  In Muman v Nagasena 2000 the Court of Appeal stayed proceedings and ordered that the stay should not be lifted until the parties had made an attempt to resolve their dispute by mediation.  As the CPR notes, where the court has been excessively forceful in its encouragement of the use of ADR, Article 6(1) of the European Convention on Human Rights may well be brought into consideration.



Not surprisingly, CPR, rule 26.4(1) 26, governing the preliminary stage of case management provides when filing an allocation questionnaire, that a party may request that the proceedings be stayed while an attempt to settle the case by alternative dispute resolution, or other means is made.  The CPR, the earlier Practice Directions and references in reports by the Lord Chancellor and Lord Woolf all constitute attempts at encouragement to ADR by persuasive means.  However, it is now quite clear that the court has the jurisdiction and the penalties available to sanction any party which declines or refuses to consider ADR, without good cause.  



In August 2000 the Lord Chancellor announced that he had abandoned his plans to introduce compulsory mediation as a result of opposition from insurers and the legal profession, and the recognition that its imposition would breach the European Convention on Human Rights and Human Rights Act 1998. 



The principal sanction which is within the court's discretion arises out of CPR Part 44 relating to the power to award costs.  Rule 44.3 sets out the circumstances which are to be taken into account by the court when exercising its discretions to costs.  Rule 44.3(5) requires that the court must have regard to all the circumstances, including the conduct of the parties, before as well as during, the proceedings, and in particular the extent to which the parties followed any relevant pre-action protocol.  The Notes to this rule underline the strength of the requirement.  They say it follows that failure without good reason to utilise ADR may result in a reduction of costs.  



In Cowl v Plymouth City Council, reported in The Times in January 2002 the House of Lords  held that, the courts should use their powers under the CPR to ensure that disputes between public authorities and members of the public were resolved with the minimum involvement of the courts.  It was said, the court might have to hold, on its own initiative, a hearing at which the parties were asked why ADR had not been used to resolve the issues in dispute.



In February 2002, in Dunnett v Railtrack Plc the Court of Appeal held, that the successful defendant should not recover costs when it refused the suggestion that the dispute be referred to ADR.  The defendant was confident of success, and succeed at trial and in the Court of Appeal, but no order as to its costs was made.  The Court of Appeal emphasised that it was a lawyer's duty to further the overriding objective under CPR Rule 1.1 and if parties turned down ADR they would suffer the consequences when costs came to be decided.



The court and the Government are committed to ADR, on 23 March 2001 the Lord Chancellor announced a major new initiative by the Government to promote ADR in place of litigation. He pledged that in future, Government Departments would only go to court as a last resort.  Instead, Government disputes will be settled by mediation or arbitration whenever possible.  Lord Irvine published a formal pledge committing Government Departments and agencies to ADR whenever the other side agrees to it.



Parties are encouraged to use ADR to resolve their disputes, or particular issues.  Legal representatives are required to consider with their clients, and the other parties, the possibility of attempting to resolve disputes or issues by ADR.  It is now firmly believed that ADR can significantly reduce parties' costs, save delay, provide a wider range of remedies than those available through litigation and preserve the existing commercial relationships while resolving disputes.



Alternatives to Litigation and Arbitration



What do we not like about litigation or arbitration ?



•	Slow

•	Expensive

•	Formalised Procedures	 

•	Uncertain Result



Although the Arbitration Act 1996 and the CPR propose significant improvements in procedure and speed, it is too soon to form any view as to whether these have led to costs savings.



Consider and evaluate your own experience of ADR



•	Did it Work ?

•	What is your view of it ? Analyse the good points

	and the bad points.

•	Will you use ADR again ?

•	Which form of ADR would you use ?

•	Will you do anything differently ?



Is the use of ADR increasing ?



In which area's



Is it successful ?



Is it being "talked up" by its supporters ?



ADR can mean anything which is not litigation or arbitration



•	Expert Determination

•	Neutral Led Negotiations

•	Mediation

•	Mini Trial

•	Judicial Appraisal (Rent a Judge !)

•	Conciliation

•	Early Neutral Evaluation

•	Judicial Arbitration and Mediation Service (in USA JAMS)

•	Neutral Fact Finding Expert (Non binding).

•	Final Offer Arbitration (Conciliator chooses "Just" Offer)

•	Binding Mediation (If no agreement, award made)





In the UK when ADR is used it is most frequently in the form of mediation.



Mediation is non judgmental and consensual.



As an insurer or re-insurer, a successful mediation will almost always mean your commitment to making a payment.  ADR mediation is now being labelled so as to suggest that it is not being employed to deal with a dispute or claim.  For example, one party may invite or propose "a partnership resolution" to an outstanding issue. Typically this would involve a series of Seminars/Workshops leading to an agreement.



The exercise is said to require total commitment of the combined teams (individuals drawn from various competing organisations).  All parties agree to leave behind "the baggage" of the contract, terms of appointment, contract, considerations of causation, appropriate measure of damage, etc.  The teams are invited to "bond and motivate" during the course of a number of workshops/seminar meetings.  The parties are invited/required to lose preconceptions and prejudices and are encouraged to work together as a single team.  Some times social events are organised to encourage "bonding".



The teams agree various elements of the issues to be resolved and targets to be met eg figures and dates.  When a target figure is agreed upon the teams then carry out an exercise aimed at providing auditable backup/justification for it.  (eg the exercise involves agreeing a compromise and then justifying it).



A settlement of issues in this way provides the benefit of considerable savings in legal and expert fees, and the administrative costs of the parties involved.



Very often a pre-meeting protocol/charter is agreed upon by all the parties.  By the protocol/charter the parties agree that resistance to innovation and initiatives will not be allowed to hinder progress; a fair and reasonable approach will be taken by all parties; there will be no hidden agendas; openness, honesty and integrity will be maintained by all parties; blockages to achieving the objective will be swiftly removed.   



Dangers of this form of ADR for Insurer/Insured



•	No timely Claim Notification

•	No opportunity for Insurer to investigate

•	Insurers position prejudiced by agreement to contribute

•	Agreement arrived at without regard to breach, negligence or legal liability.

 

Advantages of ADR



•	Quick to arrange and organise

•	Immediate solution

•	Inexpensive

•	Flexible timetable

•	No set Procedures

•	Mutually agreed Procedures

•	Adhoc Rules

•	User Friendly

•	Flexible/Tailored Result

•	Without Prejudice

•	Non Binding

•	Private and Confidential

•	Parties Pay only own costs.

•	Multi-Parties can be included in single ADR process.



Disadvantages of ADR



•	No regard to Terms of Appointment or Contract

•	No argument on facts or law

•	No evidence given/no cross examination

•	No proof of claim required

•	No opportunity to consider documents

•	No requirement that there be proof of causation

•	No requirement that there be proof that damage flowed from breach.

•	No proof of quantum.

•	No consideration of contributory negligence



ADR not appropriate where



•	Precedent required

•	Court Order required (to ensure payment)

•	Liability is fundamentally in dispute

•	Potential difficulty in ensuring performance of 	

	Agreement



Insured may not be content with ADR where:-



•	They wish to defend claim on the merits

•	They do not wish to contribute excess/deductible

•	They fear a loss of reputation

•	They fear for the future of their commercial relations

•	They are concerned as to allegations of their 	performance/liability.





Insurer may not be content with ADR where:



•	You require proof of any or all issues required

•	You want to negotiate (to test the claimants case and their preparation)

•	You do not have flexible options (no ongoing commercial relationship with claimant)

•	You are not able to consider/benefit from non financial terms eg contract restructuring.

•	You run the risk of disagreement with insured (either because they do not with to pay their excess/deductible, or they wish to settle with the claimant in order maintain commercial relations)



Consider particular requirements of ADR in specific areas of dispute, for example:



Personal Injury

Medical Negligence

Commercial Claims



Where ADR may be Beneficial 



•	Small claims with the likelihood that liability will attach

•	Small claims where the litigation\arbitration costs are likely to be disproportionate.

•	Where the defence is a lost cause (so that any saving would be helpful)

•	Where a claim has reached a "log jam"

•	Where the resolution of the claim is being prevented or delayed by the personalities 

•	Where a "face saving" formula is required

•	Where you believe that the litigation\arbitration process may have become more important that economic disposal of the claim

	

Consider the problems of ADR that may occur if it is entered into.



•	Too early (ie) one or more party maybe unprepared

•	Too late (ie) significant costs already run up, positions entrenched

•	When not appropriate



What does ADR not mean ?



•	ADR does not mean no preparation (there is no substitute for genuine lack of preparation)

•	ADR does not mean no team (consideration should be given to whether solicitors and experts should be consulted before ADR entered into)

•	ADR does not mean no plan of campaign (consideration of the wishes and requirements of Insured\Insurer, and how to achieve them should be given)

•	ADR does not mean turning up and hoping for the best

•	ADR does not mean becoming a passenger in the process (you are negotiating through the mediator, so all normal negotiation rules apply)



When preparing for Mediation



•	Define your objectives

•	Consider all options and their implications

•	If necessary take advice (eg from Solicitors and Experts)

•	Choose the appropriate route

•	Maintain control of the process



Frequently the prospects of success in mediation depend upon the calibre of the mediator.



Frequently the prospects of success in mediation depend upon the presence of representatives of the parties with the power and authority to make decisions, concessions and enter into an agreement compromising the claim.



When the agreement is reached it is necessary for it to be recorded in writing and reaffirmed by each of the parties involved.  Consider whether Solicitors should be brought in at this stage to create a legally binding agreement or deed



If represented by Solicitors, do not lose control of the process



Beware of the "M25" effect. (This is where a system begins to generate its own work)

	

Can ADR work in Multi Party, Multi Issue Cases?



•	Why ?

•	Why not ?

•	How ?



Consider potential benefits and problems



ADR and Mediation is about 



INTERESTS NOT RIGHTS



Since the mediator is attempting to achieve a compromise settlement the emphasis is upon commercial interests of the parties rather than on their rights and liabilities.



Therefore, if it is in your interests to agree to a settlement or compromise, do so.









ADR Overview



•We are likely to become more frequently involved, or at least invited to become involved, in ADR.



ADR has its advantages and uses, those should be considered and "weighted" before 	agreement



ADR can (but not always does) save costs and time



ADR will save costs and time if it leads to an early settlement



ADR may require that the Insured\Insurer contribute significantly to a claims payment before it has been fully investigated by the traditional route.



The ADR process may be difficult to control because it depends upon the approach of the mediator rather than being dictated by the parties



Any of the ADR routes may be suggested and adopted by the parties without the necessity of being represented by Solicitors



ADR is intended to be informal and speedy



ADR requires the attention and attendance of senior executives to be successful



ADR is based upon the interests of the parties not necessarily their rights



When asked, the parties to litigation or arbitration have always said that they do not like either because they are slow, expensive, adopt formalised procedures which means little to them and produce uncertain results.  It is not surprising therefore that parties who have experienced a successful resolution of their disputes by mediation find that it has the advantages of speed, flexibility of timetable, no set procedures, is relatively inexpensive, with a result tailored to the wishes of the parties.



Inevitably, there are disadvantages to be aware of.  Since the process is interest based rather than rights based there will be little or no regard to the terms of the contract, precedent or the law.  It is likely that there will be no real argument of the facts or the law, no evidence will be given and any statements made will remain unopposed without the opportunity to dispute them or cross-examine the maker.  There is no real requirement to prove causation, liability or quantum and unless it is a multi-party mediation there will be no consideration of contribution from others.  In the circumstances insurers may not be wholly content with the process as they may require proof of all the issues; it may be that divorcing a settlement from considerations of fact and law may not be entirely acceptable, but these are matters to be taken into account when the decision is made as to where interests lay.  



Allowing for that, mediation provides the parties with an opportunity to tell their own stories, in their own way, identifying the issues which are important to them.



If mediation means a less rigid and more accessible form of procedure, it certainly does not mean no preparation, no action plan, neither does it mean becoming a passenger in the process.  It should not be entered into without an appropriate team properly instructed.  Since mediation is negotiation through the vehicle of the mediator all the normal negotiation rules apply.  When entering into a mediation objectives should be defined, options and their implications considered, advice taken, the route planned and control maintained.



It is important that mediation should not be permitted to become a presentation based, lawyer managed, processed with rules of engagement and procedure being debated and agreed upon at length before the process begins.  Since mediation is a form of negotiation based upon interest not rights, the papers and the presentations are of little concern to anyone but the lawyers themselves.  If the process becomes too formal and too legalistic with lengthy "pleadings" opening addresses and the constant presence of solicitors and counsel mediation would have sewn the seeds of its own destruction.



In March 2000 CEDR, one of the largest mediator provider organisations, reported a 141% rise in the number of commercial disputes settled through mediation.  However, the actual number of mediations handled was surprisingly small, 462 up to March 2000 as opposed to 192 reported in March 1999.  



The comparable figure for 2001 recorded a very small increase indeed to 467, an increase of only 5 mediations on the previous year.  However, with the court's encouragement it appears likely that mediation will continue to remain a firm feature.



Mediation has no magic, it should have no tricks, it is simply a method for negotiating through and with the mediator so that he becomes the vehicle and means by which settlement is achievable.



Control of the process must be maintained by the parties, progress should not be left to the mediator or the lawyers.  Solicitors as solicitors are not helpful; solicitors as negotiators have much to offer; God will have to reveal to me the value of Barristers at mediations.  At the moment, mediation is working, when it works it is certainly quicker and cheaper than litigation, but not now as cheap as it was and was intended to be.

�PART 36 OFFERS AND PAYMENTS



In July 1996, Lord Woolf in his Final Report, Access to Justice, at Chapter 11, proposed a greater role for offers to settle, which he said would be an important part in the general approach to promoting early settlement and a change in culture which was fundamental to reform.



He commented that it was a curious feature of our present procedure, as reflected in the Rules of Court, that although the majority of disputes ended in settlement, court rules are mainly directed towards preparation for trial.



Recommendations on offers were as follows



The system of payment into court should be replaced by a system of offers.



Any party, the claimant as well as the defendant, should be able to make an offer to settle.



Offers could be in respect of the whole case or of individual issues (including liability) or claims.



Offers could be made before the start of proceedings.



There should be financial incentives to encourage claimants, in particular, to make offers.



Where an offer has been made, the court should exercise a wider discretion in respect of costs and interest than it habitually does at present.



At this stage it was clearly the intention of Lord Woolf that his reforms to the Civil Justice system would mark a complete departure from earlier procedure.  In fact, in respect of offers to settle, it was proposed that the system of payments in to court, which had been in place since 1933, should be completely replaced by an entirely different approach.  



The making of the offer itself should be the critical step, while the backing of a payment in will be secondary and optional.  This means that Cutts v Head 1984 which prevents the making of a Calderbank offer where a payment in to court can be made, will no longer apply under the new rules.



Lord Woolf was basing his approach upon the writing and receiving of Calderbank Letters, which would then become the currency of litigation.  Lord Woolf proposed that claimants and defendants could adopt the same procedure, therefore it should only be in an unusual case that a payment in should be necessary.



The court will therefore have to give primary consideration to the terms of the defendant’s offer regardless of whether there was also a payment in to court.  In practice, it should be only in an unusual case that the absence of a payment in should be taken to undermine the reasonableness of an offer.



Lord Woolf considered that the defendant's potential entitlement to all his costs was a sufficient incentive to make offers.  As for claimants, he proposed that they needed incentives in the form of additional interest to balance the costs risk attaching to not accepting a payment in.  



He therefore recommend that the figures should be:



25% above the rate which would otherwise be payable on awards up to £10,000.



15% from £10,000 to £50,000 



then an additional 5%.



Part 36 of Civil Procedure Rules, contains rules about offers to settle, payments in to court and the consequences.  As was true under the old procedure, an offer or payment indicates to a claimant that the defendant is prepared to settle (even though at a lower figure than that claimed) but is a procedural matter and does not constitute a contract to compromise the action, Cumber v Pothecary 1941 and Gorse v Tinkler 1997.  It has also been said, that the fact that a defendant has made a payment in to court implies that he is undertaking to pay all the claimant's reasonable costs, up to the date of acceptance, Stafford Knight & Co Limited v Conway 1970.



CPR 36.1 confirms the scope and intention of Part 36.  There is an apparent contradiction in this Rule as it says, if the offer is not made in accordance with CPR 36, it will only have the costs consequences specified if the court so orders.  However, it emphasises that nothing in Part 36 prevents a party making an offer to settle in any way he chooses.  This is emphasised by CPR 44.3(4)(c) which states that the court must have regard to all the circumstances of a case when making an order about costs, including any payment in to court or admissible offer, whether or not it was made in accordance with Part 36.



In note 36.1.1 the authors of the White Book express the view, that since the same status is given to offers and payments the need for Calderbank Letters has been largely obviated.  This may well be true, but equally it may be too early to confine Calderbank Letters to obscurity.  Since the court must pay attention to any offer, even if it does not comply with Part 36, the writing of a Calderbank Letter may still be a valuable tool.  Indeed, it may in certain circumstances be the best course of action.



Calderbank Letters take their name from the Court of Appeal decision in Calderbank v Calderbank 1975.  However, as very often occurs in these matters the Calderbank case did not turn upon a Calderbank Letter.  The case centered around the financial dispute between a husband and wife.  The wife attempted to reach a compromise by making an offer, that offer was made in a "without prejudice" letter written by her solicitors to the husband's solicitors.  The offer was then repeated in an affidavit in which the wife stated that she was willing to make certain offers to the husband.  The offers were not accepted.  At trial the husband obtained a lump sum award which was less than the value of the compromise proposed by the wife.  She alleged that she was entitled to have her costs of the hearing.  The Court of Appeal found in her favour, but relied upon the wife's offer in the affidavit which, it held, the husband ought to have accepted.  In the course of his judgment Lord Justice Cairns proposed a formula which would allow parties who wished to compromise, but could not do so by making a payment into court, might be in a position to do so, ensuring that  negotiations be conducted without prejudice to the issue at trial.  He described a number of cases where offers could be made as a result of the impossibility of making payments into court.  Lord Cairns suggested that he could see no reason why a similar practice should not be adopted in matrimonial proceedings.



Over the next ten years or so Calderbank Letters become prevalent and offers headed "without prejudice" were regularly used as a substitute for payments into court.  In Cutts v Head 1984 the Court of Appeal again looked at the practice which had grown up since the Calderbank decision.  In that case it was held that an offer to settle an action, made "without prejudice" was admissible in cases where the issue was more than a simple money claim so that a payment into court was not an appropriate way of proceeding.  Attempts to use the Calderbank form of letter as a substitute for payment into court in the case of a simple money claim were inappropriate.  



By this time two parallel procedures had grown up.  On the one hand a number of judges held the view that Calderbank offers should not be rejected as they were more likely to fulfil than to frustrate the public policy of facilitating compromises.  On the other hand, there was a strong body of opinion, particularly within the Court of Appeal, that the use to which Calderbank Letters had been put was in conflict with the "without prejudice" formula particularly since the procedure under the Rules of Court for payment into court in cases where a debt or damages are claimed, is in effect, a Calderbank procedure, since the facts of the payment into court could not be referred to until the issue of liability had been determined.



Lord Oliver in the Cutts case observed, that the letter in the Calderbank case was  not in the form suggested by Lord Cairns, but his suggestions had been quickly adopted by practitioners and it had been tested in McDonnell v McDonnell 1977  but had retained the title of "Calderbank Letter".  The ambiquity as to the use and value of Calderbank Letters continued after the decision in Cutts and the significance of such a letter was referred to in the White Book in the notes to Order 22, and remains in the notes to Part 36 and by analogy at least, in CPR 36.1 and 44.3 (4).  



It is likely that the use of Calderbank Letters will continue, opinions remain divided as to when and in what fashion such letters may be read and taken account of.  There remains a line of thought that such letters form the background to the litigation and the conduct of the parties will be taken into account when deciding upon cost orders.  However, it is clear that where a payment can be made it should be made since Calderbank Letters may well be rejected.  



In Singh v Parksfield Group Plc, both the trial judge in 1994 and the Court of Appeal in 1996 held that a Calderbank Letter was not the same as a payment in to court so far as costs are concerned, and where the claimant failed to beat the offer made in the letter, he was still entitled to his costs.  In Surridge v Wilson 1996 the court declined to look at a Calderbank Letter on the ground that the defendant could have protected his interests by a larger payment into court.  



There are many cases where the court has responded positively to Calderbank Letters, where the circumstances were such that the defendant could not protect its position with a payment into court, as in a case where the defendant was not conceding the whole of the claim, Butcher v Wolfe 1998,  Bristol & West BS v Evans Bulloch & Co 1998.  In Baker v Southern Water & Sturgess v Southern Water 1996 the court held that a Calderbank Letter stating the proceedings were issued prematurely was relevant since the defendant could not make a payment in to court in the absence of further details of the negligence alleged and supporting medical evidence, as to do so would entitle the claimants' to their costs.  The claimants admitted that there had been no discussion or meetings to attempt to settle the claims prior to proceedings being commenced.



Inevitably there are cases which fall between a situation where a payment into court is entirely possible and extremely difficult.  In Hobbin v Douglas 1998 the Court of Appeal held that, there was an obligation to explore any offer made in a Calderbank Letter, if some modification or addition to the terms of the offer could produce a settlement.  The court referred particularly to the encouragement given to the increasing use of Calderbank offers to mitigate the rising cost of litigation. 



The difficulty of making a payment in in certain circumstances, and the requirement to make further enquries as to the terms of settlement came together in Padmanor Investments Limited v Soundcraft Electronic Limited 1995 in which the defendant was faced with a claim by two parties (the claimant and a Part 20 claimant) arising out of the same complaint.  When writing a Calderbank Letter the defendant made it a condition of settlement that the party to whom the offer was made would indemnify it against the consequences of the Part 20 litigation.  The trial judge said, "the writer showed commendable foresight in presenting Padmanor with some options.  Settlements are usually only achieved if parties are prepared to be flexible.  Since Calderbank offers will have to be justified in hindsight it is good practice for the party making the offer to show the extent to which the offer is susceptible to negotiation."  A similar approach was adopted in Fell v Gould Grimwade Shirbon Partnership 1993 and Kier Construction v Royal Insurance 1997.



Circumstances where Calderbank Letters are of considerable assistance still occur and their use should therefore be encouraged.



It appears that this Rule is intended to encourage defendants to make offers in a small claim in order that they may be quickly and efficiently disposed off.  Clearly, no cost consequences will follow an offer or payment unless the court orders otherwise.  



The position may need to be considered after proceedings are issued since a payment may not be immediately appropriate.  In cases where the sum claimed or the payment is quite small it may be necessary to balance the advantage of immediate settlement with the possibility of payment of costs, against delaying a payment until the case track becomes clear but risking further costs being incurred.



In Parker v Connor 2000 the claimant sought damages arising from a road traffic accident.  The defendant made an offer under Part 36, but was silent as to costs.  The claimant replied with an offer indicating that he would accept the offer, but required costs and disbursements to be paid in addition.  The defendant argued that the claim could be settled below the small claims track financial limit.  The court held that since an agreement had been arrived at as to damages, there was an implication that the defendant would pay the claimant's reasonable costs in any event.



In a case involving injury to a child, it was held that it would not be appropriate to allocate a claim following a road traffic accident, to the small claims track because such cases involved the need for express approval by the court and children needed legal advice to assess the appropriate level of damages.  Although £750 had been agreed in respect of damages, the defendant was required to pay costs appropriate to the fast track, K (child) v Grocutt 2000.



Where the claimant sought to recover uninsured losses arising out of a road traffic accident, the defendant made a Part 36 payment into court less than 21 days prior to the assessment hearing.  The claimant was unable to accept the payment without the permission of the court and, despite the small sum involved, the defendant was required to pay the claimant's reasonable costs since the claim had not been allocated to a track and the claimant was not restricted to the small claims track costs rules, Lennon v Sharpe 2000.



It may be appropriate for defendant insurers to consider whether a claim will be allocated to the small claims track, if proceedings are issued.  If that is likely, or even possible, it may be appropriate to write a Calderbank Letter rather than make a Part 36 offer.  For the avoidance of doubt, it would be prudent to offer fixed costs and disbursements so that the claimant may know exactly what is proposed.  Do not accept a claimant's offer to settle without clarifying the costs position.  Make acceptance of any offer conditional upon payment of fixed costs and disbursements only.  Inform the claimant's solicitors that the claim will be allocated to the small claims track and costs will be fixed if it appears that proceedings are likely.



In Pitchmastic Plc v Birse Construction 2000, Scammell v Dicker 2001 and Marsh v Frenchay Healthcare NHS Trust 2001 it was held that a Part 36 offer could be freely withdrawn without the court's permission. In Bristol & West BS v Evans Bulloch & Co 1996 referred to above, it was held that even though a Calderbank offer had been withdrawn, and could no longer be accepted, its effect remained and it was material for the court to consider since continuation of the proceedings was a consequence of it not having been accepted.  This view appears to have been flatly rejected in Hepworth Building Products Limited v Coal Authority 1999 where the Court of Appeal made plain that upon withdrawal the offer would not have the consequences set out in Part 36, see Part 36.5(8) and by analogy, Garner v Cleggs 1983.  



Although a Part 36 offer may be withdrawn at any time prior to acceptance, Scammell v Dicker 2000 held that a Part 36 Payment may be withdrawn or reduced only with permission of the court.  In Marsh v Frenchay Healthcare NHS Trust 2001 it was held that the court would adopt a flexible approach in order to deal justly with cases.



It appears that new evidence or a change in the law may be sufficient to enable a payment to be withdrawn, but not a reappraisal or revaluation of the claim based upon existing material.



Traditionally, it was said that a lump sum approach is usually preferable for the defendant when considering an offer or payment.  This is because it does not allow the plaintiff any opportunity to select that part of the payment he finds acceptable.  However, there have always been cases where it is advantageous to pay in respect of certain heads of claim and not others.  The whole thrust of Part 36 is to encourage such selectivity, the court being required to look at whether offers or payments were made in respect of the whole of the claim, part of it or to any issue in it when considering orders for costs and interest.



Part 36.9 provides a facility whereby the offeror may be required to clarify a Part 36 offer or payment.  The Rule requires that, within 7 days of an offer or payment being made, the offeree may request clarification, failing which he may apply to the court for an order.



Under the old Rules, which were of course quite differently framed, the opportunity for offerees to request clarification was severely limited.  Under that procedure, where several causes of action were raised, and a single lump sum was paid in to court, the plaintiff could argue that he was embarrassed by the payment and apply to court for an order that the defendant amend the notice of payment so as to specify the sum paid in respect of each cause of action.  The underlying concept was that if the plaintiff had been placed in difficulty which he ought not fairly to have to face he should be given the opportunity to understand how the payment was arrived at.



This was the situation faced by two plaintiffs who were embarrassed by a single payment in, in Walker and Another v Turpin 1994.  In The Talamba 1965 the court held that embarrassment means, being put in to difficulty.  In Driscoll v Nye Saunders & Partner 1988 the Court of Appeal held that, in one sense every plaintiff faced with a single payment in is in difficulty, for he has to accept it or reject it, but difficulty must exceed that ordinarily suffered in every case before it amounts to embarrassment.  Not surprisingly, the old procedure was not very frequently used as the circumstances in which a successful application could be made were relatively few in number. 



Part 36.9 provides encouragement for the claimant offeree and as a result defendant offerors should be attentive to the situation.  In Sharp v Europa Freight Corporation Limited 1999 the claimant requested clarification as to the amounts of general damages and special damages constituting the payment in.  The defendant argued that the claimant was requesting particularisation of the offer and this went beyond the terms of Part 36.9.  It was held that the offer was made in clear and acceptable terms, clarification related to the terms of the offer rather than any form of breakdown.  In Ford v GKR Construction 1999 the Court of Appeal, in which Lord Woolf was sitting, held that parties to litigation had to be provided with the information they needed in order to access whether to make or accept an offer to settle or a payment into court.  Where a party failed to provide that information, this was a material matter for the court to take into account when considering what order for costs to make.  Lord Woolf added, if a party had not enabled the other to assess properly whether to make or accept an offer because of non-disclosure of material matters that would be considered by the court when deciding what order it should make.  Although this matter did not specifically arise out of Part 36.9, it does give the general view of the court, and particularly Lord Woolf, in these matters.



In MacDonald v Richmond Boat Project 2000 the claimant requested a breakdown of general and special damages making up the defendant's global offer.  The claimant argued that he could not be properly advised without knowing the detail of the offer.  The court held that the offeror was entitled to make a global offer, not necessarily arrived at by any scientific means, in order to promote settlement.  In Johnson v Deer 2000 the court came to a similar view, and added that the offeree was not entitled to use the provision for clarification as a way of interrogating the offeror as to how the payment was calculated.  However, there was room for more information to be given as that would forward the aim of the Overriding Objective of dealing with the case justly and expeditiously.  In this case the offeror was ordered to specify the approximate division of the sum between general and special damages, or the approximate percentage of liability on which the payment was based.



In Jeffries v Fisher 2000 the offeree requested that the defendant itemise the sums expressed in his Part 36 payment by reference to a schedule of special damages.  The judge ordered that the sum expressed should be itemised as requested, the decision in Sharp was specifically not followed.



Similar decisions were reached in Johnson v Deer 2000 and the personal injury case Calderbank v Shields 2001.  The approach adopted in these cases, was that more information would be ordered where to do so would forward the aim of the Overriding Objective in dealing with cases justly and expeditiously.   In Kinetics Technology v Cross Seas Shipping 2002 it was held that a defendant has to provide a breakdown of a Part 36 payment only when it relates to part of an action, not the whole.  



Whether the court is developing an approach requiring defendants to clarify their offer or payment by particularity it is too early to say.  As elsewhere, there does appear to be a difference between judges at first instance and the Court of Appeal.



It is not yet entirely clear as to the status of an offer made before proceedings are commenced, when subsequently those proceedings are settled.  One question which remains unanswered is, if an offer is made before proceedings, and a payment in excess of that is made within 14 days of service of proceedings, does costs protection extend back to the date of the lower offer?  Perhaps as with a number of these matters it is the view of the court and the order made at the end of the day which is determinative.

In circumstances similar to that envisaged by Part 36.10 it was held that where an offer by a defendant to settle had been made to the claimant before the action started, and was refused without negotiation, but was accepted during the proceedings, the judge would take that refusal in to account.  In the particular case the claimant was ordered to pay the defendant's costs, Butcher v Wolfe 1998.  In Amber v Stacey 2000 it was held inappropriate for the judge to regard a written offer as the equivalent of a Part 36 payment.  The Court of Appeal held that there were compelling reasons, both of principle and policy, why those prepared to settle should do so by way of Part 36 payments rather than by written offers.  Having said that, rather enigmatically, the court indicated that a written offer was a relevant factor in relation to the exercise of the wide discretion of the court as to costs under Part 44.3(4).



In an action for personal injuries and uninsured losses arising out of a road traffic accident, although the parties' insurers had settled, liability remained in dispute in relation to the personal claims.  A Part 36 offer was made, stipulating that it was open for acceptance for 21 days.  It set out the consequences of failing to accept the offer by referring to punitive interest and costs on an indemnity basis, as described under Rule 36.20.  At trial, the court held that the offer was clear and unambiguous and the severe consequences of failing to accept it were plainly stated, Mutton v Osarinwian 1999.  In CPR 36.20 and 36.21 both are said to apply to the claimant or defendant at trial.  That is perfectly correct in the terms of the Rule itself, but in Petrotrade Inc v Texaco Limited 2000 Lord Woolf held that it was possible for the court, when exercising its general jurisdiction, to make any order it sees fit, including those envisaged in CPR 36.20 and 36.21 in order that claimant's might not be tempted to take their claims to trial in order to obtain a greater advantage.  The detail of this is given below.



In the Court of Appeal in Kiam v MGN Limited 2002, Lord Justice Simon Brown drew a distinction between the position of the claimant and the defendant.  The Overriding Principle and the rationale of Part 36 was to encourage claimants to make offers.  However, if there was to be an advantage to claimants it was appropriate to award indemnity costs if he beats the settlement offer.  On the other hand, the defendant has significant incentive to make the settlement offer or payment into court notwithstanding any costs order that may be made.



This is the embodiment of Lord Woolf's incentive as described in his Final Report.  CPR 36.21 provides, where at trial a claimant obtains a judgment more advantageous than the offers or payment made in respect of the claim, the court may order interest at a rate not exceeding 10% above base rate (currently at 4%).  Despite the words of sub-rule (2) that the court may order interest, sub rule (4) requires that the court will make such orders, unless it considers it unjust to do so.  Those matters to be taken into consideration when deciding whether it would be unjust to make the penalty interest award include, the terms of any Part 36 offer; the stage in the proceedings when any offer or payment was made; the information available when the offer or payment was made; and the conduct of the parties both before and during the litigation, adherence to any appropriate protocol and willingness to consent to Alternative Dispute Resolution processes.  



Since interest at a figure up to 14% can become such a significant figure, some attention has been expended upon this situation.  As a result, a body of case law is beginning to develop.



Little v George Little Sebire & Co 1999.  In this case the court said that since settlement was achieved only if the parties focused on the strengths and weaknesses of their cases, the powers conferred by Rule 36.21 were designed to sharpen that focus.  The judge said that the starting point should be an award of enhanced interest of up to 10% above base rate, making a total of up to 14% per annum at that time.  This view was confirmed in Earl v Cantor Fitzgerald International 2001 where 13% was awarded this was not because the claimant had been kept out of his money, or because the defendant had been obstructive, unreasonable or dilatorily nor because its conduct had been culpable, McPhilemy v Times Newspapers 2001 and Smith v Naqvi 2001 but because the defendant had lost and had more money than the claimant.  



All-in-One Design and Build Limited v Motcomb Estates Limited 2000.  The judge held that interest within the meaning of Rule 36.21 is not the same as interest within the meaning of Section 35A of the Supreme Court Act 1981 which gives power to the court to compensate a claimant for having been kept out of his money.  Therefore, Rule 36.21 interest was not compensation and the court was empowered to apply interest as a sanction with a view to ensuring that civil justice was accessible, fair and efficient.



Petrotrade Inc v Texaco Limited 2000.  Rule 36.21 provides for the award of  enhanced interest at trial and does not apply where summary judgment is given.  However, Lord Woolf held that the court, in exercising its general jurisdiction as to interest, may give similar rates of interest as those to be awarded at trial, otherwise claimants might be tempted not to obtain summary judgment with the objective of obtaining higher rates at trial.  



As to considering whether it is unjust to award such interest, several cases concerning the conduct of the parties have now been reported.  



Coady v Hankins 1998.  Where the formal mechanism relating to settlement offers did not apply, the court was not precluded from considering a settlement offer as one of the relevant factors in accessing whether there had been unreasonable conduct by any party.



Varia v Ihezue 1999.  Where the defendant had denied liability for two years, but then made two late offers of settlement, including an offer to pay costs, shortly before trial he was ordered to pay the claimant's costs.  The court took the view that the defendant was drip feeding offers, and only made those offers when it became apparent that witnesses had no intention of attending court.  There had been no offer of settlement before that time and the defendant's conduct had caused difficulties throughout. 



Desai v Patel 2000.  The claimant was awarded £250 by way of general damages against his claim of £15,000.  The defendant had recovered £670 on his counterclaim and had made a Part 36 payment of £3,000 a month before trial.  Having regard to the parties conduct, the claimant having exaggerated his claim, the court ordered that the claimant should pay the defendant's entire costs of the proceedings.



Phillips Trading Limited v 86 Lordship Road Limited 2001.  Where a landlord acted unreasonably in rejecting an offer to settle the tribunal could make a finding that there should be no order as to costs prior to the making of the offer, and that the landlord should pay the costs from that date.  



Certainly penalty and enhanced interest rates on damages and costs can add significantly to sums payable since Rule 36.22 requires that any offer or payment be treated as inclusive of interest, unless the notice expressly states otherwise, interest should be considered carefully when calculating the amount appropriate for settlement.  



Kuwait Airways Corporation v Kuwait Insurance Co SAC 2000.  Following proceedings the insurers paid US$450 million on a total loss basis.  KAC claimed interest from the date of the occurrence until payment.  Under Section 35A interest of £67.2 million was awarded.



Whitbread Plc v UCB Corporate Services Limited 2000.  In a Deed between the parties there was reference to compound interest being calculated in the case of a breach.  Despite a long line of cases to the contrary, Lord Woolf ordered that compound interest be calculated in this case.   In Jaura v Ahmed 2002 it was held proper to award a higher rate of interest to reflect the borrowing rates available.  



Lordsvale Finance Plc v Bank of Zambia 1986.  The court held that an increase in the rate of default interest was not a penalty (but was a sanction see All�in�One Design and Build Limited v Motcomb Estates Limited 2000 above) and could be awarded as commercially justifiable.  



With judgment rate interest at 8% per annum and a penalty or enhanced interest rates at up to 14% per annum it was entirely possible that awards of interests against defendants in respect of damages could amount to 22% per annum and in respect of costs to 14% per annum.  At these rates the awards of interests would double sums payable to claimants where damages had been outstanding for four or more years.  



In order to avoid the draconian effect of the combined rates of interest an amendment was made to CPR 36.21(6) providing that, if the court applies enhanced interest under this Rule as well as interest on the same sum under any other power, the total rate of interest may not exceed 10% above base rate.  Clearly, there was some alarm as to the excess, but the position remains that interest on damages and costs will be applied, at an enhanced rate of up to 14% per annum, unless the court can be persuaded that it is unjust to do so.
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